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PREFACE TO THE SECOND EDITION 


In this edition, long overdue, the book has been thoroughly 
revised and partly re-written Some new matters and all im- 
portant decisions have been incorporated in this edition No 
pains have been spared for its improvement Turn of events 
has depiived me of the valuable assistance I was fortunate to 
receive on the last occasion from two of my friends, e g 
Sri Niranjan Sarkar, M A , B Iv , Advocate, and Sri Bhupendra 
Kumar Dutta, M Sc , B K , Pleader, then members of the Dacca 
Bar and now stationed in different places However, in spite of 
many difficulties I have been able to bring out this edition 
through the help of Sri D K De, MA, BL^ of the Eastern 
Law House, Calcutta, to whom my sincere thanks are due 

It IS hoped that the book will be found useful to those for 
whom it IS intended 


July, 1952 
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PREFACE TO THE FIRST EDITION 

There are not too many works on this important and difficult 
subject of law and an attempt to add a new one may be pardon- 
ably considered as not altogether superfluous In bringing out 
this book care has been taken to explain the subject in a simple, 
lucid but concise form supported by case laws both Indian and 
English Wherever Indian decision just to the point has been 
found 1 have avoided English references The busy lawyer as 
well as the practical businessman for whom the work is meant 
have, in these matter-of-fact days, little time to go through any 
academic and needlessly elaborate discussion on any subject 
Having this in view I have tried to be concise but not at the 
ccst of clearness Apart from the introduction giving within a 
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reasonable compass a g'eneral outline of the early history and 
gradual development of this interesting law some connected Acts 
e g The English Bills of Exchange Act, The Reserve Bank of 
India Act and its ally. The Imperial Bank of India Act, have 
been embodied m the book for reference The appendices also 
include the relevant provisions of the Code of Civil Procedure, 
The Evidence Act, The Limitation Act, The Stamp Act, with 
the rules made thereunder and the rules relating to the Notaries 
Public Specimen forms of promissory notes, bills of exchange, 
cheques and various kinds of hundis have also been incorporated 
in the book In short, no pains ha\e been spaied to make the 
book a self-contained one specially foi the practical businessman 

Before I conclude I must comey my sincere thanks to 
Mr Brojalal Banerjee, B L Pleadci , Dacca, to Mr Ntrmal 
Chandra Paul, M A, BE Lecturer in Lav% Univeisitv of Dacca, 
foi the trouble they took m going througli the manusciipt and to 
Mr Bhupendra Kumar Datta, M Sc , I> L , Pleader, for helping 
in the preparation of the table of cases, as v ell as in going 
through the proof sheets special acknow ledginents arc due 

to Mr Niranjan Sarkar, MA, BL, A(hocate, Dacca, for 
writing the Introduction and for the excellent help he has so 
ungrudgingly rendered to me in the pieparation of this woik I 
may add that but for his invaluable help it would not !>e possible 
for me to bring out the book so early 

Should the book prove useful to those for whom it is intended 
I shall consider myself ampl}^ rewarded 


Dacca, 
August, 1937 
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INTRODUCTION 


The Negotiable Instruments are a western concept and the 
law governing them is necessarily of western origin attributable 
to (i) the principles applicable to ordinary contracts under the 
common law, (ii) the principles imported by the Law Merchant 
founded on the usages of trade, judicially ascertained and 
recognised The Law Merchant is nothing but the usages of 
merchants and tradeis adjudicated by the law courts and adopted 
by them as settled law m the general interest of trade and 
commerce and for the convenience of the public It is a perfect 
development of the Customary Law of the English Merchants 

The Negotiable Instruments came into being with the 
progress of civilization and growth of industries and enterprise 
The Bill of Exchange, of all such instruments, came into use 
first among the Mediterranean trading countries in the thirteenth 
and the fourteenth centuries and from there it gradually came 
to England Originally, a bill of exchange was used to transfer 
trade-debts between persons in different countries , and the system 
was extended to apply to inland trade debts, and gradually to 
private debts also At the back of the whole system were trust 
and confidence born of the rigid fulfilment of the obligations 
arising under such instruments in the early stages of their growth 
When trade flourished and commerce expanded, the supply of 
currency could not keep pace with their demand and credit 
instruments had to be invented to function as money which they 
represented 

Soon after the Bill of Exchange, the promissory notes made 
their appearance The usage among traders of making promis- 
sory notes payable to bearer or to order, began to prevail and 
was recognised m England by the law courts more than once* 
But m 1703 Chief Justice Holt denied the promissory notes the 
attribute of negotiability and persistently refused the merchants 
the legal sanction of their custom Therefore, the statute of 
3 and 4 Anne C 8, was passed whereby promissory notes were 
made assignable by indorsement Cheques are the latest of the 
devices introduced m England in the seventeenth century when 
the business of banking was undertaken there by goldsmiths 

The present Act (XXVI of 1881) replaced Statute of 
Wilham III, C 17 and 3 and Anne C 8 and Indian Acts VI of 
1840 and V of 1866 which were in force in this country Before 
the passing of this Act there was no enactment m British India 
clearly defining the law relating to promissory notes, bills of 
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exchange and cheques Previously the courts used to apply the 
Law Merchant in cases of Europeans and m cases of Hindus 
and Muslims their personal laws But where the instrument 
was in English form, English law was applied even if the parties 
were Hindus There is a class of instruments called hundies 
which have been current in this country from long past These 
instruments are bills of exchange written in oriental languages 
and weie governed by customs prevailing amongst the merchants 
of di^erent communities other than Europeans The customs 
were not uniform but varied according to places Local customs 
prevailed in connection with these hundies over the technicalities 
of English law With the growth of trade and commerce 
necessitating an extensive use of the promissory notes, bills of 
exchange and cheques it was felt that theie should be one uniform 
law regarding them in British India on the lines of the Law 
Merchant, a perfect development of the customary laws of the 
English merchants and the Negotiable Instruments Act based 
entirely on the principles of English law was eventually passed 
in 1881 after long and protracted, consideration as noted herein- 
after The object and purpose of the Act is to legalise a system 
under which the claims arising upon certain instruments of a 
mercantile character can be treated like ordinary goods which 
pass by delivery from hand to hand within the prescribed limits 
There was some controversy, however, as to whether the Act 
should apply in its entirety to hundies as the undernoted extract 
from the report of the Select Committee shows But eventually 
"local usage relating to any instrument m an oriental language” 
remained unaffected unless "such usages weie excluded by any 
words m the body of the instrument” 

The Select Committee m their report stated as follows — 
“We have certainly considered the arguments urged on the one 
side by the learned Chief Justice of Bengal for the immediate 
application of the measure m its entirety to hundies and on the 
other side by the Government of the Punjab for the total 
exclusion of hundies from any part of the measure We have 
come to the conclusion that the bill should in this respect be 
left substantially as it stands Admitting wuth the Chief Justice 
that the one mam principle of Indian Codification is to reconcile 
and assimilate, as far as possible, the native and European law 
on each subject, we would point out that the principle must be 
applied as to produce as little friction as possible, and we feel 
assured that the sudden abolition of the numerous local usages 
as to hundies, uncertain and undefined as they often are, would 
cause much and justifiable dissatisfaction among native bankers 
and merchants in certain parts of the country But we believe 
that the effect of the bill, ♦f passed with a saving of the local 
usages in question, will be, not as the Chief Justice fears, to 
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Stereotype and perpetuate these usages, but to induce the native 
mercantile community gradually to discard them for the corres- 
ponding rules in the Bill The desirable uniformity of mercantile 
usage will thus be brought about without any risk of causing 
hardship to native bankers and merchants How long this change 
will take IS, of course, impossible to prophesy But the Bank of 
Bengal has supplied evidence that the native usages as to negoti- 
able paper have of recent years been greatly changing and that 
the tendency is to assimilate them more and more to the European 
custom 

The Indian Act has codified the English common law relating 
to promissory notes, bills of exchange and cheques It differs 
from the English law on very few points As has been aptly 
put, the Act IS the fitting of the English boot to an Indian foot, 
the dressing of an oriental figure in a London made suit As 
the negotiable instruments are the most cosmopolitan of all 
contracts, it is right, therefore, on points of uncertainty, and 
where there is a lack of authority, to look for the solution of 
■difficulties in the codes and laws of other countries 

In England, the law of negotiable instruments was codified 
by the passing of the Bills of Exchange Act, 18S2 (45 and 46 Vic 
C 61) The history of the Indian Act is rather a long one 
The bill was originally drafted in 1866 by the Indian Law 
Commission It was introduced in the Indian Legislative 
Council m 1867 and was considered by a Select Committee, 
but objections were taken by the mercantile community to the 
various departures from the English law which it contained and 
the bill had to be remodelled in 1877 on a large scale It was 
then considered by a Select Committee which made certain altera- 
tions both verbal and substantial It was again referred to a 
Law Commission in 1880 which did not change anything except 
making certain important additions regarding hundies The bill 
was again referred to a Select Committee which made a few 
formal changes This bill as amended was eventually passed 
into law m 1881 Since the passing of this Act several amend- 
ments have been made to bring this Act in conformity with the 
provisions of the Bills of Exchange Act and to meet the 
exigencies of the situation 

The first of these amendments was the Negotiable Instru- 
ments Act (II of 1885) by which SS 7, 61, 64, 101, 109, 113 
were amended, SS 45 A and 104A were inserted and S 108 was 
repealed m part The most important of these changes was the 
relaxation of certain formalities which the acceptor of a bill, 
had to observe before under the Act These were omitted in 
the Bills of Exchange Act In India these conditions stood in 
the way of some acceptors of certain classes of bills in going 
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before a notary A further practical difficulty was that unlike 
the Bills of Exchange Act, S 113 of this Act provided that the 
Notarial Act required payment by the payer for honour himself 
and not by his agent These defects were cured by Act II of 
1885 in conformity with the law of England Provision was 
also made at the same time for better guidance and control 
of notaries public 

Then followed the Negotiable Instrument Amendment Act 
(VI of 1897) by which section 72 was amended and section 84 
substituted These changes were for the protection of a draw'er 
of a cheque Thus, where a drawer has a larger amount in the 
bank than is covered by the cheque drawn on it and tor non- 
presentation of the cheque within a reasonable time by the holder 
the drawer suffers actual damage, as by the failuie of the bank, 
the drawer is discharged to the extent of his liability under the 
cheque 

The changes effected by N I Amendment Act (V of 1914) 
were in SS 13, 16, 138, 139 With respect to section 13 it was 
mainly a confirmatory amendment It had long been the piactice 
to endorse negotiable mstiuments, particularly G P notes, in 
such a way as to make them payable to two oi more payees 
jointly or, in the altei native, to one or some of several payees 
This practice was confirmed by this amendment clearing all the 
doubts about it By insertion of sub-section 23 in section 16 
rights of the endorsee were protected if hts signature 
was forged The changes in sections 138 and 139 were 
consequential as the Decentralisation Act IV of 1914 effected a 
change in Sec 3 by empowering Local Governments to appoint 
the Notanes Public This power again has vasted m the Central 
Government 

After this was passed Act VITI of 1919 amending SvS 9, 
13, 48. 121 It validated a prevailing custom by which a cheque 
was treated as a negotiable instrument e\en though the word 
“bearer” printed on it was struck out and the woid ‘order' was 
not substituted The Bombay High Court had doubted the 
validity of this practice in Dosabhai v Virchand (49 I C 388) 
and held that these instruments were not legally negotiable This 
amendment put an end to the confusion which the decision m 
question brought about in the mercantile community 

By the Amendment Act (XXV of 1920) a new section 75 A 
was inserted It provides that delay in presentment for payment 
should be excused where the circumstances causing the delay 
are beyond the control of the holder. This w'as a post war 
amendment 

The next Amendment Act (XII of 1921) amended SS 63,. 
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75 A, 83 This excused delay in presentment for acceptance and 
also extended the time within which bills are to be accepted after 
presentment By the Amending Act (XVIII of 1922) an 
explanation has been added to Section 131 by which protection 
IS given to collecting bankers m cases where they credit their 
customers’ account with the amount of a cheque before receiving 
payment of it 

The Amendment Act (XXX of 1926) amended sec 80 of 
the Act This amendment has settled the rate of interest on 
negotiable instruments by reconciling the provisions of the C P. 
Code and Negotiable Instruments Act of 1881 in cases where 
rate of interest is not specified By the Amendment of 1930' 
(XXV of 1930) S 85 A, was inserted to limit the liability of 
bankers on forged and unauthorised indorsements of demand 
drafts drawn by one branch of a bank upon another branch of 
the same bank 

The next amendment in 1934 (XVII of 1934) added sub- 
section (2) to section 85 which absolves a banker from all liability 
in case a cheque is originally a ‘'bearer” cheque and the bank 
pays the amount to the bearer who presents it for payment in 
due course notwithstanding any endorsement restricting or exclud- 
ing further negotiation 

In 1947 section 75 B was inserted as a temporary provision 
by section 2 of N I Act and Indian Limitation Act (Temporary 
Amendment) Ordinance No 31 of 1947 promulgated under sec- 
tion 42 of the Government of India Act 1935 This section 
dispensed with the necessity of presentment for acceptance and 
payment of a negotiable instrument if it was not possible for 
the bank as holder to present it on account of not or other dis- 
turbances ill the area where presentment was to be made This 
temporary provision has since lapsed 

The next amendment was the insertion of section 131A by 
section 2 of the N I Amendment Act (33 of 1947) This section 
set at rest the doubt as to the applicability of Chapter XIV of 
the Act to a draft issued by one branch of a bank on another. 
But rry the Repealing and Amending Act (35 of 1950) Act 33 
of 1947 itself has been repealed subject to certain savings under 
section 4 of the Act 

Apart from the changes noted above a fundamental change 
having taken place m the Constitution of the Indian Subcontinent 
there have been some consequential formal changes in some 
sections of the Act On and from the I5th day of August 1947 
British India ceased to exist In its place two self-governing 
Dominions — India and Pakistan — ^%vere brought into existence by 
the Indian Independence Act of 1947 passed by the British 
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Parliament The laws in force in British India immediately 
before the ISth of August became the laws of the two Dominions 
‘British India’ wherever the expression occurred in this Act was 
substituted by the word ‘pro\inces’ in its application both to 
India and Pakistan under the Adaptation Oiders passed 
Thereafter the constitution of India has been framed by the 
"Constituent Assembh and India has been proclaimed a Sovereign 
Republic on and from the 26th day of January 1950 and has 
■ceased to be a Dominion By the consequential Adaptation of 
Xaws Order passed on the same date the expression ‘provinces’ 
Avhich was a substitute for ‘British India’ has been replaced by 
the word ‘States’ in India At the commencement of the Indian 
Constitution the word States in this Act meant Part A and Part 
O States to the exclusion of Pait B States But after the passing 
■of Part B States (Laivs) Act III of 1951 the word means the 
territory of India excluding the State of Jammu and Kashmere 
In its application to Pakistan it means the provinces of Pakistan 
'The constitutional change affects the application of section 11 
of the Act So long a bill drawn at Dacca and made payable in 
Calcutta was an inland bill Such a bill will now be a foreign 
hill under the section necessitating observance of all formalities 
relating to it 

The Act enumerates only three kinds of negotiable instur- 
ments c g promissory notes, bills of exchange and cheques It 
nlso appears from the preamble that the scope of the Act is limited 
to defining and amending the law relating to these three kinds 
■of instruments alone The Act is applicable to hundis subject 
to local usage But this local usage must be established by the 
party who relies on it Subject to local usage the Act applies 
to hundis as much as to other negotiable instruments The fol- 
lowing are the broad features of the Act 

Notes, Bills and Cheques: — 

In the Act we are furnished with the definitions of promissory 
note, bill of exchange and cheque in SS 4, 5, and 6 from a 
perusal of which, it will appear that a cheque is treated as a 
particular form of a bill of exchange There are, therefore, 
practically two classes of instruments, namely, (1) Promissory 
notes, and (2) Bills of Exchange The broad distinction be- 
tween these two may be shortly stated to be this, that in a 
promissory note, the executant promises to make the payment 
himself, m a bill of exchange he directs some other person to 
pay It follows that there are two parties in a promissory note 
and three m a bill of exchange A promissory note when 
endorsed in favour of a third person is like a bill of exchange 
as It is an order by the endorser upon the maker to piay the 
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endorsee To be a valid bill of exchange or a promissory note, 
it must be in writing, must contain an unconditional order or 
promise to pay, must be signed by the drawer or maker v/ho* 
must be a certain person and the amount payable must be certain 
In the case of a promissory note the payment is to be made to> 
the person in whose favour it is executed or to the order of 
such person or to the bearer of the instrument In the case of 
a bill of exchange, the drawee and the payee must be certain 
and the order must be to pay money and money only 

A cheque is a bill of exchange drawn on a specified banker 
and payable on demand While all cheques are bills of exchange, 
all bills of exchange are not cheques A banker's cheque is a 
peculiar sort of instrument, m some respect resembling a bill 
of exchange, but in some, entirely different A cheque does not 
lequire acceptance and, ordinarily is never accepted It is not 
intended^ for circulation but is given for immediate payments 
It is not entitled to days of grace 

Marking and Certificration of Cheques. — 

Acceptance of a cheque is not necessary to create any* 
liability to pay as between the drawer and the drawee bank The 
liability IS a matter of contract between them The practice of 
certifying cheques is not judicially or legislatively established in 
India Marking or certification of a cheque is not an acceptance.- 
ll IS essentially different in its nature and effect in the absence 
of a customer treating certification as an acceptance There is a 
practice amongst the bankers for marking cheques as good for 
payment for the purpose of clearance by which they become 
bound to each other This is entirely different from acceptance 
the effect of which is to create a negotiable liability 

Parties to negotiable instruments — 

The maker of a promissory note is one who executes it The 
person who draws a bill is called a drawer Where a persorre 
after drawing a bill delivers it to the payee the former incurs ar 
liability to the latter. Therefore, ordinarily, a person who is 
competent to enter into a contract draws a bill But there is 
nothing to prevent a person incompetent to contract from 
drawing a bill — only in such cases the drawer incurs no 
legal responsibility as no obligation can be enforced against 
him legally Drawee is generally a person who is under some 
obligation to the drawer, either by having in his possession funds 
of the drawer or for some other reason, to make the payment 
as directed by the drav;^er And the moment he formally accepts 
the bill or the cheque i e he signifies his assent to the order of 
the drawer, he is called the acceptor, and makes himself liable 
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for the payment It follows, therefore, that he should be a 
person competent to contract free from all legal disabilities The 
person who is the real beneficiary under the bill i e to whom the 
payment is to be made is called the payee Where the pa 3 ^ee 
signs his name and makes it payable to some other person, that 
other person does not become the pa>ee A corporation, 
a community or a minor may be a payee A holder of an 
instrument means any person entitled m his own name to the 
possession thereof and to receive or recover the amount due 
thereon from the parties thereto The term ‘holdei' as defined 
in this section appreciably differs from that of the English law 
Undei the provision of the English Bills of Exchange Act the 
holder of a bill is a person who is actually^ in possession of it 
But the present Act goes much further and lays down that one 
avho IS entitled to but may not actually’- be in possession of a note 
is the holder thereof A holder m due course means a bona fide 
holder of an instrument for value before it has became due 
without notice of any defect The definition lays down thiee 
conditions — (1) The transfer must be for consideration, (2) it 
must be before it is due, (3) it must be without notice of any 
defect The holder m due course holds the instrument free from 
all defects of title and conveys a similar title to others This 
special privilege has been conferred on the holder in due course 
to make his position certain against all possible claims , uncer- 
tainty IS opposed to the fundamental principle of the Eaw 
Merchant whose function is to give currency to these instruments 
for facility of trade and commerce by protecting the interest of 
bona fide dealers for value When the maker or holder of a 
negotiable instrument signs the same, otherwise than as such 
maker, for the put pose of negotiation, on the back or face thereof 
or on a slip of paper annexed thereto, or so signs for the same 
purpose a stamped paper intended to be completed as a negotiable 
instrument, he is said to indorse the same, and is called the 
'Endorser” If the indorser signs his name only, the indorsement 
is said to be m 'blank' and if he adds a direction to pay the 
amount mentioned in the instrument to or to the order of, a 
specified person, the indorsement is said to be ''m full", and the 
person so specified is called the "indorsee" of the instrument 

Consideration. — 

Every negotiable instrument shall be presumed to be for 
valuable consideration until the vrant or failure of consideration 
IS proved by the person alleging it In an action on a negotiable 
instrument, the defendant, unlike other contracts where the 
plaintiif must prove consideration, must prove want or failure 
of consideration The presumption is m favom of the plaintiff 
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N egotiation : — 

When a promissory note, bill of exchange or cheque is 
transferred to any person, so as to constitute that person the 
holder thereof, the instrument is said to be negotiated When 
a negotiable instrument payable to order or bearer is transferred 
to a person by endorsement or delivery or by both as laid down 
in this Act the instrument is said to be negotiated as distinct 
from transfer by a document under the T P Act Under the 
Transfer of Property Act a person cannot transfer a better title 
than he possesses but under the present Act one having a defec- 
tive title to the property in the instrument can pass an absolutely 
unimpeachable title to the transferee (vide section 58 ) 

Presentment : — 

Presentment for acceptance or payrnent means that the bill 
should be exhibited to the drawee so that he may judge for 
himself whether he will accept or pay it or not, mere notice 
of the existence of the bill is not sufficient to constitute present- 
ment In the case of compulsory presentment it must be made 
within a reasonable time i e , without undue delay There can 
be no hard and fast rule as to what period will constitute reason- 
able time in all cases It will depend on the circumstances of 
each particular case Delay in presentment for acceptance or 
payment is excused if it is caused by circumstances beyond the 
control of the holder and not imputable to his default, misconduct 
oi negligence The bill is to be presented to the drawee usually 
at his place of residence or business unless a specified place is 
mentioned in the bill for presentment Where the presentment 
of a bill IS compulsory presentment should be definitely proved 
in order to enable a party to base his claim on it It is the holder 
of the bill who can demand acceptance and, therefore, the holder 
or his authorised agent is competent to present One unconnected 
v/ith the bill in either of the capacities cannot, therefore, present 
it Presentation is necessary only for making liable persons 
other than the makers 

Payment: — 

Payment of the amount due on an instrument may be 
either before or at maturity Payment by a party to the 
instrument before maturity does not discharge the instrument 
and its negotiability does not cease It is merely a purchase 
of the instrument with all the rights of negotiation In order 
to discharge the instrument the payment must be made at 
maturity Otherwise the acceptor will be liable to pay it again 
on the mstrument m the hands of a bona fide transferee for value 
In the case of premature payment by the maker or acceptor 
he must get the instrument delivered to him so that he can 
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make himself and all the subsequent parties liable Ordinarily, 
the holder who is entitled to recover the amount due on the 
instrument is entitled to ask for payment m cash or other cur- 
rency which IS recognised as a legal tender A cheque is not 
a legal tender But this does not prevent the holder from enters 
ing satisfaction of the debt by acceptance in any form whether 
that IS recognised as a legal tender or not , so that, if the holder 
chooses, he can give discharge of the debt by means other than 
cash or any other legal tender, as for instance, by setting off 
one debt against another, by taking a fresh bill m lieu of the 
old one or by accepting satisfaction in some other wa> 

Interest : — ^ 

Under the terms of section 79 of the Act, the Court has 
no option to disallow interest at the rate, however exorbitant, 
specified in the instrument and made expressly payable The 
interest specified in the note on demand should be calcu- 
lated from the date of the instrument and not the date of 
demand, until tender or date of realisation by suit A stipula- 
tion to pay compound interest must be clear and unequivocal 
When in spite of agreement to pay interest m tlie document the 
rate of such interest is not mentioned, six per cent per annum 
will be allowed under section 80 The imperative provision in 
this Act as to the payment of interest at the specified rate has to 
be read subj-ect to the provisions of the Indian Contract Act, the 
Usurious Loans Act, the Provincial Money Lender's Acts and 
other Acts of kindred nature regulating the rate of interest if 
made applicable to negotiable instruments, that is to say, the court 
can grant relief when the rate is exorbitant and unconscionable 
or m excess of the statutory rates laid down therein m in spite 
of the provisions of this Act 

Discharge from liability: — 

The discharge of the instrument itself extinguishes all 
rights of action under it and puts an end to its negotiability 
So that, if, after such discharge, the instrument reaches a holder 
in due course he acquires no right under it But the discharge 
of a particular party or parties does not discharge the instrument 
itself nor does it affect its negotiability It only releases the 
party or parties from liability to one party or another and the 
liability of the parties, not discharged, continues as before 
There are three modes of discharge, namely (a) by cancellation, 
(b) by release and (c) by operation of law A party whose 
name is cancelled with the intention of discharging him is dis- 
charged from liability to the holder who has cancelled his name 
and to all other persons who have derived their title from such 
holder A party to the instiument may be expressly released 
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from, liability by the holder or the holder may accept a smaller 
amount in satisfaction of the entiie claim, but m order to 
discharge the party he must do so absolutely and without any 
condition The principles of general law are applicable to 
negotiable instruments as well , and therefore, besides the modes 
of discharge specified in this section, there are various other 
modes of discharge by operation of law as when, a debtor is 
adjudicated an insolvent, or the remedy of the holder is barred 
by the law of limitation on account of the lapse of time or when 
one debt merges into another 

Dishonour; — 

A bill may be dishonoured by non-acceptance and by 
non-payment The drawee is to accept the bill within forty- 
eight hours o-f presentation If he does not signify his 
acceptance or refuses to accept the bill within the aforesaid 
period it will be taken as dishonoured When the maker of a 
negotiable instrument fails to make payment on the due date 
it IS dishonoured and the holder can at once proceed against 
the drawer and parties, if any, on the instrument 'Notice of 
dishonour is a condition precedent to make the parties liable 
On dishonour the holder of the instrument, or some party thereto 
who remains liable thereon must give notice of dishonour to all 
the other parties except the maker, acceptor or the drawee of a 
note, bill or cheque respectively whom the holder seeks to make 
liable 

Crossed cheque: — 

Ordinary cheques are liable to risks of loss or of being 
stolen in course of circulation In order to safeguard the 
interest of all persons concerned against such loss and theft the 
system of crossing of cheques has been introduced The object 
of crossing a cheque is to give a direction to the banker not 
to make the payment over the counter but to pay it to a banker 
only The obvious advantage of this system of payment through 
a banker is that it may be easily found out to whose use the 
amount goes Crossing does not bar negotiability unless the 
right of transfer is expressly taken away by the addition of the 
words “not negotiable’' to the crossing 

We have briefly indicated above the history of the negotiable 
instruments and some of the salient features of the lam relating 
to them as obtains in India and Pakistan On account of the 
development of industries and the growing expansion of trade 
and commerce the importance and usefulness of the negotiable 
instruments cannot be over-estimated The law relating to these 
instruments must keep pace with the exigencies of the situation 
and should be uniform and with that end in view it has been 
retained as a central subject both in India and Pakistan 

B 
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(1) Secs* 8, 78 — 

L drew a cheque for a certain sum on C Bank in favour 
of R M Firm having a current account with B Bank One of 
the parties of R M Firm endorsed it in blank and B Bank 
purchased it from him for its full value and ci edited the 
amount in the current account of the firm On the same dale 
the firm withdrew the amount of the cheque from the current 
account m the form of a draft On the dishonoui of the cheque 
b} C Bank B Bank made a debit entry for the amount of 
dishonoured cheque in the current account of the R M Firm 
Subsequently B Bank instituted a suit on the dishonoured cheque 
against the partners of R M Firm and L 

Held, that as the B Bank obtained the cheque for considera*” 
non il became a holder in due course within the meaning of 
sec 9 and did not act merely as a collecting agent and that m 
the absence of any evidence to show that there was sufficient 
bank balance in the current account of the firm or that there was 
other sufficient security m the hands of tlie bank, the mere debit 
entry in the current account of the firm did not extinguish the 
right of suit on the dishonoured cheque by discharge of liability 
under sec 82 The right of suit was not also extinguished 
^either by merger or accord and satisfaction. 

L<ichm% Nuraw v Bharat Bank, 1951 Pat ^21=30 Pat 703 

<2) Secs. 9, 37, 82— 

The right of suit on a promissory note vests in the person 
who can give a valid discharge to its maker or acceptor, and it 
is not essential that m order to maintain a suit on the basis of 
a promissory note, the plaintiff must, on the face of the instru- 
ment, be the payee or the holder or the holder in due course 
This right of the person entitled to the money to institute the 
suit IS irrespective of any indorsement in the document in his 
favour and is recognised on the basis of the vesting of the owner- 
ship of the money m the plaintiff in the absence of a holder as 
when the payee loses his status under a partition decree by 
which a pronote is allotted to the share of his brother The 
right to recover the money thus vests in the brother who is 
entitled to sue on it 

Rafft Ktshore v Ram Prosad, 1952 All 245 (F B ) 
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(3) Sm 16— 

For an endorsement to bind the payee or the holder of 
a promissory note it must be made either by the payee or the 
holder himself or by a duly authorised agent acting in his name 
under sec 27 

Rmn Kishore v Ramprasad, 1952 All 245 (F B ) 

<4) Secs. 30, 31 — 

The defdt gave a cheque to the pif in payment of price 
of goods supplied The cheque was drawn on branch X of bank 
A The plf sent the cheque to bank B for collection Bank B 
sent the cheque to branch Y of bank A for realisation Branch 
Y realised the amount from branch X but before Y made over 
the amount to bank B bank A went into liquidition and bank 
B could not realise the amount Question was which party was 
liable to pay to the plf 

The branches of a bank are not juridical persons and the 
liability lies with the bank if a branch does not pay This 
liability IS not affected because one branch makes payment to 
another branch of the same bank Hence bank A failed to 
honour the cheque and, therefore, bank B could not be liable and 
the drawer of the cheque was liable to the plf 

Bengal Bank Ltd v Satyendra Das & Sons , 1952 Cal 385 

<S) Sec. &— 

Possession without sufficient cause to believe existence of 
defect 

The provision in sec 9 that the person must have become 
the possessor of a cheque ‘without having sufficient reason to 
believe’ is more 'favourable to the person who claims to have 
become holder in due course than the words ‘acting bona fide ’ 
His claim would be defeated only if it is found that there was 
sufficient cause for him to believe that a defect existed If he 
fails to prove bona fide or absence of negligence his claim will 
not be negatived Where, therefore, a banker comes into posses- 
sion of a bearer Crossed Cheque on payment, v^thout having 
any reason to suspect the title of the endorsee thereof, his act 
does not amount to negligence and if it amounts it does not 
matter and the banker becomes holder in due course 

Durga Shaha Mahan Lai Bankers v Gar/ernor General vn 
Council and Others, 1952 All 590 

<6) Secs. 13, 123, 126— 

Crossing of Cheque — Effect on negotiability A cheque is 
under the loss a negotiable instrument Its negotiability can be 



ADDENDA 


xvi 

destroyed only i£ it is marked as ‘not negotiable' on its face; 
it IS not destroyed by its simply being ciossed whether generally 
or specially The only effect of crossing a cheque is, as slated 
in sec 126 of the Act, that the drawee bank must not pay it 
otherwise than to any banker if it is crossed generally or to the 
particular banker if it is ciossed speciall} There is no other 
effect of the crossing Any banker other than the drawee btink 
can pay a crossed cheque which is not made ‘not negotiable' 

Dtirg'a Shaha Mohan ImI v Go'uernor General m Count il and 
Others, 1952 All 590 

(7) Secs. 30, 3S, 39— 

Dishonoured cheque — Liability to pa} A drew a cheque on 
B bank in fa\our of C or bearei and after ciossing it generally 
handed it to C who endoised it in blank and ga\c it to his 
servant D with direction to deposit it in the local treasur} D 
went to E a bankei by piofession, cashed it and disappeared 
with the money On instructions from A the bank B lefused 
payment of the cheque to E who demanded payment fiom A and 
C the drav\er and endoiser respective!} ot the cheque On their 
lefusal to pay E sued then for the money 

Held E had no cause to believe the defect in title of I) and 
was a holder in due course and as such entitled to payment from 
A and C and that sec 129 did not apply to E as he was not the 
drawee bank and further he did not act as D's banker but was 
simply a holder m due course 

Durga Shaha Mohon ImI v Gervernor General m Count il and 
Others, 1952 All S90 
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THE NEGOTIABLE INSTROMENl? AOT. 


ACT XXVI OF 1881. 


IRj^c^iyn'D Tun ASSENT on the Governor General on thE 
9th day oe December 1881 

An. Act to deifine and amend the law relating^ to Promissory 
Notes, Bills of Exchange and Cheques* 

[As mod%fied up to date'\ 

Whereas it is expedient to define and amend the 
_ law relating to Promissory Notes, 

earn e Bills of Exchange and Cheques ^ 

It is hereby enacted as follows — 

NOTES 

Preamble* — ^The preamble is a valuable key to the inter- 
pretation of a statute and furnishes the intention of the legislature 
bearing on the meaning of the words of the statute But the 
preamble cannot affect the meaning of the enacting part where 
the language, the object and the scope are not open to doubt (a) 

Interpretation of a statute: — ^In construing a statute the 
proper course is to ask what is the plain, natural meaning of 
the language used m a particular section In doing so courts 
will not be influenced by the proceedings in the legislature (&), 
that IS to say, by the reports of the Select Committees, statements 
of objects and reasons and the debates of the legislature (c)* 


(a) In the matter of Ishan Roy, 6 Cal 707, Roberts v Harnson, 7 
Cal 333, Alango Mcmjurt v Sonamom, 8 Cal 637, Sttal v 
Delanney, 20 CWN 1158, Finch v Finch, 1943 Lah 260? 
ILR 1943 Bah 765; 209 I C 522, Emperor v Bonwmtlal, 1943 
FC 36, 47 CWN 41 (FR) 208 IC 564 
{b) Administrator Genercd v Premlal, 22 I A 107, 22 Cal 788; 
Empress v Srichaxan, 22 Cal 1017 Mahalakshmi v Shamrcengini,. 
1941 Cal 673 , 45 CWN 526, 197 I C 853 
ic) Empress v Tilak, 22 Bom 112 
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Nor should the courts take into consideration the marginal notes 
to the sections (d) and the illustrations appended to them, 
specially when the effect will be to curtail a right which the 
statute in its ordinary sense confers (e') If the meaning is 
doubtfdl, resort may be had to the previous state of law m the 
country (/) and also to the preamble (g) Therefore, except 
in cases of doubt (h), for the construction of the Negotiable 
Instruments Act, it would not be piopei to find out what the 
Law Mei chant was befoie the Act (t) Where no special 
considerations arise with reference to Indian circumstances 
courts aie justified in constiumg the Act according to the provi- 
sions of English law (;) 

Object of the Act* — Before the passing of the Negotiable 
Instruments Act there was no enactment in British India 
governing the law relating to Promissory Notes, Bills of 
Exchange and Cheques Pre\iouslv the courts used to apply 
the Law Mei chant in cases of Europeans, and m cases of 
Hindus and Mahammedans, then peisonal laws But wheie the 
instiunienl was in English foim, English law was applied even 
if the parties were Hindus Customs, prevailing among 

the merchants of diffeient communities other than Europeans, 
weie applied by courts to transactions amongst them With the 
growth of tiade and commcice necessitating an extensive use 
of the pronotes, bills of exchange and cheques, it was felt that 
there should be one uniform law m British India on the lines 
of the Law Merchant, a perfect development of the customary 
laws of the English merchants, and the Act of 1881 based entirely 
on the principles of English law was passed (/) The object 
and purpose of the Negotiable Instruments Act is to legalise a 
system under which the claims arising upon certain instruments 
■of a mercantile character can be treated like ordinary goods 
which pass by ddneiy fiom band to hand within the prescribed 
limits (m) 


id) Bedraj v Jatpiat P/jI, 8 CWN 689, 31 I A 132 
(c) Kttilash V Smatan, 7 Cal 132 

(/) Ibtd, Keshab v Bhabarn, 18 C L T 187; Admtmstrator General v. 

Premlal, 22 I A 107, 22 Cal 788 
<^) Montlal V Calcutta Improvement Trust 45 Cal 343 
ih) Raghunathp v Bank of Bombay, 34 Bom 72 
■(*) Brajalal V Budhnath, 55 Cal 551, AIR 1928 Cal 148 Narendra 
V Kamal 23 Cal 563 

<;) Verappa Chetty v Vallyam, 52 I C 375, 1919 MWN 780, 10 
LW 59 

<A) Saved alt vGopal, 13 WR 420, Suba v Ramaswami, 30 Mad' 88 
(FB) 

(1) Raghunathp v Bcmk of Bombay 34 Bom 72 

.(jm) Akhoy V Hmdas, 18 CWN 494, 19 CLJ 335 , 22 I.C 500 
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CHAPTER I 

Preliminary. 

1 . This Act may be called the Negotiable Instru- 
Short title ments Act, 1881 

It extends to the whole of British India, but 
Local ectent Saving nothing herein contained affects 
of usages relating to the Indian Paper Currency Act, 
hundis, etc 1371 ^ 21, or affects any 

local usage relating to any instrument in an oriental 
language . Provided that such usages may be excluded 
by any words in the body of the instrument which 

Commaicsment indicate an intention that the legal 

relations of the parties thereto 
shall be g-overned by this Act, and it shall come into 
force on the first day of March^ 1882 

NOTES 

Extent. — From the first day of March 1882 upto the 
14th day of August 1947 the Act was applicable 'To the whole 
of British India^^ that is, all the territories in India tinder the 
British Administration The Act was also declared to be 
applicable to Upper Burma except the Shan States (n), to parts 
of Hyderabad under the Resident, Berar (o), Bangalore 
and to British Baluchistan Under the Indian Independence 

Act which was passed by the British Parliament in 1947 and 
received the royal assent on 18 7 47 British rule came to an end 
on and from the 15th day of August, 1947 when the Sub-continent 
of India attained independence and was split into the Dominion 
of India and the Dominion of Pakistan Under the Independence 
Act and undei Ai tides 4 (2) both of Indian Adaptation Order 
and Pakistan Adaptation Order dated 15 8 47 passed there under 
all Central and Provincial Acts which were in force m British 
India on 14 8 47 became applicable in the two Dominions In 
this context the expression 'Biitish India" wherever it occurs in 
its application to the Dominion of India would mean '"The 
Provinces of India"" and in its application to the Dominion of 
Pakistan would mean "the Provinces of Pakistan"" until altered 
or modified by competent authority Since then the consti- 

<n> Jndka Gazette, 1904 F 931 Burma Laws Act, 1898 (XIII of 1898) 

Sec 4 (1) and Schedule 1 

(<?) Indta Gazette, 1904 P 809 ^ 

iP) Ibid , 1910 p 1197 

ip'^) Bftttsh Baluchistan Laws Regulation 1931 (II of 1913) Sec 3 
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tution of India has been framed and on and fiom the 26th day 
of January, 1950, India has been proclaimed a Republic — 
Sovereign and Independent — ^and has ceased to be a Dominion 

Article 372 of the Constitution provides that all laws in 
force in the territory of India immediately before the com- 
mencement of the Constitution shall continue to remain in force 
until modified, altered or repealed by competent authority. 
The same aiticle authorises the President “to make such adapta- 
tions and modifications of any law in force in the territory 
of India, w hether by way of repeal or amendment as may be 
nccessarj oi expedient foi the purpose of bunging the pro- 
visions of such law into accord with the proMsions of the Cons- 
titution and to piovide that the law shall, as fiom such date 
as may be specified in the Order, have ettect subject to the 
adaptations and modifications so made ” Accordingly the 
Piesident made the Adaptation of Laws Order 1950 on the 
26th of January (J>^) undei which all existing Central and 
Provincial laws ha\ e effect as from the appointed day i e the 
26th day of Januaiy subject to the ailaptations and modifica- 
tions mentioned therein The Negotiable InsLiuments Act is 
a Cential Act Lnder the Adaptation Oidei of 1947 “Biitish 
India” m its nlalions to India w<is substituted by “all the 
Provinces ot India” which were again leplaccd by “the 
w’hole ot India except Part B States” b\ the Adaptation of Laws 
Ordei 1950 Undci this Order the Act was not to apply to 
Indian Slates and acceding States called Part B States but w^as 
to apply to Part A States and Part C States, i c the territories 
under the Governors and the Chief Commissioners res- 
pectively Since then Act III of 1951 called the Part B States 
(I/aws) Act has been passed by the Indian Parliament and has 
resumed the assent of the President on the 22nd of February, 
1951 Bv this Act the clause “except Part B States” has been 
substituted b}' “expect the State of Jammu and Kashmere” with 
the result that the Act is made applicable to the whole of India 
including Part B States except the State of Jammu and Kashmere. 
In Pakistan the expression “British India” shall be substituted by 
“the Provinces of Pakistan” until the Constitution is framed and 
consequential changes are made or until otherwise modified or 
amended 

Scope of the Act: — The present Act seeks to codify the 
law relating to promissory notes, bills of exchange and cheques 
Upon their plain language and also upon authority certain de- 
finitions m the Act such as those of ‘Nogotiable Instrument’, 
‘holder’, ‘holder in due course’ are exhaustive {q). But the 

(p®) No CO. 4 Gazette of Indut, Extraordinary, 1950 pp 449-606 
( 9 ) Zujya v Mon Mohan Das, 1940 Bom, 164, ILR 1940 Bom 153, 
42 Bom LR 248, 188 IC 618 
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Act, however, is not exhaustive It is not a compendium of 
the whole law relating to the transfer of interest in negotiable 
instruments or the procedure governing actions on them The 
Act does not expressly exclude the doctrine of representative 
action (q^) It only regulates the issue and negotiation of the 
promissory notes, bills of exchange and cheques but does not 
mteifere with the assignment or devolution of rights under the 
ordinary law (r) It is a statute dealing with a particular 
form of contract and will always overrule the provisions of a 
general character embodied in the Indian Contract Act (r^) 
The Act will not apply where Sec 25 of the Indian Paper 
Currency Act of 1882 ammended by Act XXXIII of 1923 and 
at present embodied in section 31 of the Reserve Bank Act 
(II of 1934) applies or where there is any local usage rela- 
ting to any instrument in an oriental language (s) but in the 
absence of local usage it will apply to hundies in an oriental 
language (t) 

The usage may, however, be excluded specifically by words 
to that effect in the body of the instrument with the result that 
this Act shall prevail over the current usage If there is no 
such intention specifically expressed, the usage, wherever 
proved, shall prevail and this Act shall not be applicable (u) 

There is a conflict of opimon as to the applicability of the 
Act to non-negotiable instruments According to the Calcutta 
High Court the Act applies to all negotiable instruments and 
does not apply to non-negotiable ones (v) But according to 
the High Court of Madras, the Act applies to non-negotiable 
instruments as well (w) 

Negotiable Instruments: — ^The negotiable instrument is 
an instrument that can be passed from hand to hand like cash 


(gri) Ibid, Mahomed v Ranga, 24 Mad 654, Suba v Ramaswamt, 30 
Mad 88 (F B ) P R & Co v. Bhagavandas, 34 Bom. 192 11 
Bom LR. 335 2 IC 475, 

<t) Lodd Govtnd v Lepatt, 31 Mad 634, Rama v Kathf, 41 Mad 
353, Mongol v Gamskt, 1936 All 396; 58 All 868, 162 IC 894, 
1936 AL J 246 

<r') K H L Saiw Mills Co v A M A JL Firm, 6 Rang 246, 1933 
Rang 131; 144 I C 866 

(s) Champak v Ktshcat, 50 Bom. 765, 28 Bom LR 897, Jalanchand 
V Asharam, 22 CLJ 22, 33 I C 247 


<t) 

<«) 

<v) 

<«!) 


Krtshna v Han, 20 Bom 488; 20 I C 133; Matt v Matt, 9 All 
78; Ram v Rrolhaddas, 20 Bom 133 

Jambu V Palantappa, 26 Mad 526, 13 MLJ 252, 58 I C 508; 
Krtshna V Han, 20 Bom 488, 20 IC_133 , ^ 

KufTUtr SatyupTtyu^ v G&vtndc^, 14 CWN 414, 11 CI-^J 236, 5 


IC no 
Subrahmanta 


Anmchalla, 23 Mad 597; 18 MLJ 186 




6 


NECOTIABI.B INSTBtrMENI^S ACT 


[Ch I 


or goods, by endorsement or delivery {x) Negotiability can- 
not be gnen to an mstrument bj a^i cement of the parties oi 
otherwise than b> an established custom ot merchants or by 
statute (y) These insliuments deiue their authority pri- 
marily from the Law Merchant which is the accumulated pioduct 
of mercantile usages and customs sanctioned from time to 
time by the decision of law courts {y^) This Act specifically 
deals with promissory notes, I ills of exchange and cheques 
which are defined m sections 4 to 6 It, however, makes no 
provision as regaids hundies, yet it has necei been held any 
where that a hundi is not a negotiable instrument (xr) 

Paper Currency Act III of 1871, Sec- 2S;— Section 25 of 
the Papei Cuirency Act prohibits the making, accepting or 
issue of promissoiy note or bill of exchange or hundi or 
engagement for payment of money '‘payable to bearer on 
demand"' or borrowing, owing oi taking up any sum of money 
on any^ such bills etc The object of this piohiintion is to 
ensure Government monopol}’’ of the issue of Notes in India (a) 
This monopoly is now vested m the Rcser\e Bank and the 
Go\ernor Genet al in Council in some cases Negotiable 
instiuments contain promise to pay a certain sum to a specified 
person or to his order oi bearer To make such instruments 
payable to bearer on demand will be to attract the operation 

of section 2S and the penal section 26 of the Paper Currency 

Act , the addition of a specified payee does not make it legal 

and no claim can be founded on it (h)^ although a suit may 

he on the original consideration Rut a contrary view 

has been held in Bombay and Sindh (c) It is only the making 
of such instiuments that is prohibited (d) It is important 
to note here that section 25 of the Paper Currency Act 
imposes no restrictions on the ^sstt^e of cheques made payable 


(t) Hazm V Satish, 22 CWN KB6; 46 Cal 331, 48 I C %6, 
Man^(ai v Ganeskt, 1936 All 396, 1936 ALJ 246, 5S All 858, 
162 I C 894 

{y) Admr v Sakafath. 1923 Mad 103, 70 IC 738, 1922 MWN 
434, 43 MLJ 199 

(yO Halsbury Vol II Sec 823, Wttkenbaker v Galmtm, Cl* 1 256 
iz) Mangal v Gme:>kt, 1936 AH 396, 1936 ALJ 246, 58 All 858, 162 
IC 894 

(e) Jetha v Ramchmidra, 16 Bom 689, Htdamt v Nga Kyang, 24 I C 
721, Chedamharam v Ayyasamt, 40 Mad 585 
(b) Loza V Sudhanna, 1931 Cal 791 In the matter of Sec 25 PC 
Act 1928 AH 371; Chedambmmn v Ayyasmnt, 40 M 585, Mtm 
Buksh V Bodhey<z, 60A 839, Mmmg Fo v JP AUtdus, SIC 962, 
Eadyetah v Nga Kyang, 24 I C 721 
W) Bhusem V Kmai, 41 CWN 537 

ic) Jet ha V Ramchmtdfa, 16 Bom 6^, Dhanft v Taylor, 7 IC 604. 
(d) Ismml V Ezelleah, 66 I C 930 
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to bearer on demand (e) A person can, however, draw bills 
or notes payable to a certain person or to order or to a 

man of worth and make them payable on demand The note 
may become a bearer note by endorsement in blank as it is 
only the making of such notes (f) that is prohibited Again,, 
a pronote with interest at 9 p c per annum with half yearly 
rest indicating that the loan is at least for more than a half 
year and hence not payable on demand (/^) or a note drawn 
payable to the person who brings it or to the order of the 
aforesaid person on demand implying that there must be an 
endorsement by the payee (/^) does not offend against section 
25 of the Paper Currency Act It is to be noted that the 
Indian Paper Currency Act has been repealed by the Reserve 
Bank of India Act 11 of 1934 Sections 31 and 32 of this 
Act correspond to sections 25 and 26 of the repealed Act 
The proviso to section 25 beginning with "'their customers’^ 
has been omitted from the corresponding section 31 of the 
Reserve Bank Act This has made it clear that the Act does 
not prohibit cheques even for an overdrawn amount on a 
bank 

Local usage. — As already stated, unless specially excluded 
by words to that effect in the body of the document, a local 
custom or usage, when proved, must prevail over the provisions 
of this Act {g) But such custom or usage will not override 
the provision of any other Act except this {g'^') The usage 
or custom in respect of the instrument must be certain,- 
invariable, reasonable and acquiesced m universally, so that any 
trader may enter into the contract with that usage as an implied 
part o-f it {g^) The usage may be of recent origin or may 
be in course of growth {h) As an instance of custom, contrary 
to the provisions of the Act, may be mentioned the Shahjog 
hundi which is payable to a Shah, le , a respectable and 


(e) Alagappa v Atagappa, 44 Mad 187, 51 I C 300, Artmachalam v. 

Narayamam 42 Mad 470 
(e^) Ap4,dhty^ v Rtknath, 50 All 764 

(f ) Sana v Maama, 22 I C 77, Ismml v Ezelleah, 56 I C 930 

(f) Behan v Allahabad Bank, (1929) All 664 

if) Gopaltar v Matyappa, (1918) MWN 177, 8 LW 501 

( g) Mangumul v A LV R C T Ftttn, 4 M L T 309, Ghulamsa v- 

Btswmmtkm, 1917 MWN 344, Champaklal v Keshm, 50 Bom. 
705, Hot Not am v Bthartlal, 1932 Lah 582 
(g^) Veerappa v Mathuraman, 12 LW 12, 58 I C 508 
(£*) Pnce V Broion, 14 Mad 420, Chcrndcmmull v NaUcmal Bank, 51 
Cal 43, M^chenzt v Chamroo, 16 Cal 702, Volkart v V^etttrebe,, 
11 Mad 459 

{h) Jagamahun v JSdamkchand, 7 MIA 263 {^handcmmull v 
N^aticnal Banks 51 Cal 43, HazafftfnuU v Satteh, 46 Cal 331? 48- 
IC 966 Sattprasad v Mimnmtha, 6 IC 291, 3 Bom LR 260. 
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responsible person and not to any bearer piesenting it (i) When 
presented it must stand endorsed by a respectable person (;). 
In one case it has, however, been stated that a Shahjog 
hundi is sa^ed from the operation of the Act, not by reason 
of the provisions of section 1 of the Act, which saves local 
usages relating to instruments in an oriental language, but be- 
cause a ShahjOg hundi does not fall within the definition of a 
'negotiable instrument’ as mentioned m the Act and is totally 
outside tlie scope of the Act 

2. Repealed by Act XII of 1891. 

Intsrpretation clause 3. In this Act — 

“India” means the territory of India excluding the 
India State of Jammu and Kashmere, 

“banker” includes also persons or a corporation 
Banker or company acting as liankers and 

“notary public” includes also any person appointed 
by the Central C^overnment to per- 
Notary public foiiii the functions of a notary 

public under this Act 
NOTEvS 

India: — This definition of India has been inserted by the 
Part B States (Laws) Act, Til of 1951 in place of the definition 
of ‘State’ which had been inserted by the Adaptation of Laws 
Order 1950 By this Adaptation Order a State was defined to 
be Part A State or Part C State in this Act and States meant 
all the territories for the time being comprised in Part A States 
and Part C States i e all the territories of India under the 
administration of the Governors and Chief Commissioners to 
the exclusion of Part B States i e the Indian States and Acced- 
ing States ‘State’ or ‘States’ are now substituted by ‘India’ 
which means the tei i itor> of India excluding the State of 
Jammu and Kashmere In Pakistan the expression shall mean 
“the Provinces of Pakistan” whenever it occurs in this Act 

Banker: — ^The section does not define “banker” or 
‘notary public.’ One who deals m money, receives and remits 
money, negotiates bills of exchange for profit is called a 
banker (/*) 

<*) Bhupatt V Han, 5 CWN 313, LathamcH v Keskodets, 26 All 493 
(;) Mwahdhar v Hukumchtmd, 1932 Lah 312, 33 PLR 19, Corns 

V Lakshtnt, 18 Bom. 570 

<f) Madhetodas v. Debtdas, 59 Bom 97, 1934 Botq- 400 (FB.) 

</) Rangasami v SmtharcAvngam, 43 Mad 816. 
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Notary Public: — Notary Public is a person wlio is in- 
vested by Government vrith the authority of attestmg and 
authenticating a document Documents so attested and authen- 
ticated bear the stamp of genuineness The words ‘Central 
Government’ have been inserted for the words ‘Local Govern- 
ment’ by the Government of India (Adaptation of India laws) 
Order 1937 The result, therefore, is that a notary Public is 
to be appointed by the Central Government 

(V^de Sections 138 & 139) 


CHAPTER II 

Oe Note:S) Bir,i.s AND Cheques 


4 . A ‘promissory note” is an instrument m 

“Promissoiynote" anting (not being a bank-note 
or a currency-note) containing an 
unconditional undertaking, signed by the maker, to pay 
a certain sum of money only to, or to the order of, a 
certain person, or to the bearer of the instrument 

Illustrattons 


A sagns instrtiinent& m the follomng terms 

(^) '*1 promise to pay B or order Rs 500” 

(b) “I acknowledge myself to foe indebted to B m Rs 1,000, to be 
paid on demand, for value received” 

(c) ^Mr B I O U Rs 1,000” 

(d) “I promise to pay B Rs 500 and all other sums which shall be 
diue to him ” 

( e) promise to pay B Rs 500, first deducting thereout any money 
which he may owe? me” 

(jf) promise to pay B Rs 500 seven days after my marnage with C ” 

(g) **l promise to pay B Rs 500 on D's death, provided D leaves me 
enough to pay the suncu” 

(h) **1 promise to pay B Rs 500 and to deliver to him my black 
horse on the 1st January next” 

The instruments respectively marked (a) and (&) are promissory notes 
The instruments respectively marked (c), (d), (e), (/), (g) and (h) are 
not promissory notes 

NOTES 

The section defines a promissory note and lays down the 
essential elements that go to the making o'f such a note The 
definition is exhaustive and excludes from its category mstru** 
ments which do not comply with the conditions mentioned 
therein (f) In order that a document shall be a promissory 


(f) J^tha V Ram Chandra, 16 Bom 689, Zujya v Mon Monhon Das, 
1940 Bom 164, ILR 1940 Bom. 153, 42 Bom LR 248, 188 
IC 618 
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note ■withm the meaning' of section 4 it must also be intended 
by the parties to be a promissory note and it must be intended 
to be negotiable and pass from hand to hand (f). To deter- 
mine the chaiacter of the document the court should look to 
the provisions of the documents and not to the description given 
to it by the parties (;’) A hand note is a piomissory note 
■within the meaning of this section (;*'). A hundx wherein the 
makei is himself the acceptor and which contains a promise and 
not an order to pay is a promissory note (f). 

The essential elements of a piomissoiy note are — 

(i) It must be an instrument in writing — not being a bank 
note or a currency note 

(ii) The instrument must contain an unconditional under- 
taking to pay 

(ill) The instrument must be signed by the maker 

(iv) The undertaking to pay must be to pay a certain sum 
of money only 

(v) The payment is to be made to the person in whose 
favour it IS executed or to the order of such person or to the 
bearer of the instrument 

If any one of these elements be lacking the instrument can- 
not be regarded as a promissory note (k) 

(i) Instrument in livriting * — ^The contract must be re- 
duced to writing which includes type-writmg, printing and 
lithograph etc It may be so done m a paper, bopk or parch- 
ment An oral contract to pay a certain sum to a person sa- 
tisfying all the other elements noted above cannot, for obvious 
reasons, be treated as a promissory note The writing may be 
m mk or pencil Since it is required to be reduced to writing 
Sec 92 of the Evidence Act is attracted by this condition The 
terms of a promissory note purporting to be an absolute enga- 
gement to pay on demand cannot, under the provisions of the 
Evidence Act, Sec 92, be varied by a contemporaneous oral 
agreement constituting an undertaking on the part of the plain- 
tiff not to enforce the note by suit till the happening of a certain 

(j*) Kulsombat v AKM Ftrm, 1938 Sind 281, 188 I C 162, 1939 Kar 
632 

if) Harsukdas v Dhtrendra, 1941 Cal 498, ILR (1941) 2 Cal 107, 
73 CLJ 333 , 45 CWN 609, 196 I C 161 (FB) Suskd v 
Walltullah. 1941 All 158, ILR 1941 All 264, 195 IC 60s Tulsi 
V Tafazzal, 1934 Lah SQ, 148 I C 964 
(;6) SaganrmalY Butku Ram, 1941 Pat 99, 19 Pat 974, 28 190 I C 704. 
(f) Semkar v Narayan, 47 CWN 658 
(k) Jetha V Ram Chandra, 16 Bom 689 
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event or implying that the legal obligation of payment is to be 
postponed to, or made conditional upon the happening of a 
certain event 

Proviso 3 does not permit the terms of a written contract 
to be varied by a contemporaneous oral agreement, but having- 
regard to illustrations (&) and (;), its proper meaning is that 
a contemporaneous oral agreement to the effect that a written 
contract was to be of no force or effect at all and that it was 
to impose no obligation at all until the happening of a certain 
event may be proved 

(n) Uniconditional undertaking to pay: — Payment in 
the mercantile world cannot depend on contingencies which may^ 
or may not happen Uncertainty is bound tO' affect trade and 
commerce to develope and facilitate which, the promotes, bills 
of exchange and cheques are resorted to The undertaking to 
pay must, therefore, be unconditional and the promise to pay 
must be express (/) Use of the word ^'promise"^ m the ins- 
trument IS not necessary, if the promise to pay can be gathered 
either from express words used in the instrument or by neces- 
sary implication, the instrument is a pronote (m) Intention 
to make a pronote need not be indicated (n) A promise to» 
pay on the happening of an event which, m the ordinary course, 
IS bound to happen is not a conditional promise Nor is a 
note made payable through another — ^marfatdar — a conditional 
one (o) The real test is, it is submitted, whether the amount 
piomised will be made payable at all events or not, so that even 
if the promise to pay is made dependent on events which must, 
in the normal order of things and ordinary course of human 
conduct, happen, it is a promissory note Therefore, a promise 
to pay "'when able’’ or '"at my convenience” or "'as soon as pos- 
sible” IS a conditional promise and not a pronote {p') A mere 
acknowledgment of receipt of money or of indebtedness or an 
admission that the executant is accountable to the other party 
will not constitute the document into a promissory note (g) 


(k^) Rampban v AgJmtfiath, 2 CWN 188, Satyendra v Pramananda^ 
39 CWN 888 

(0 Nandm v Mt ChtUur, 21 WR 466, Hunurum v Jhunda Smgh, 
1922 Lah 591 

(m) Udtt V Bh<mcm%t 27 All 84, G&vind v Balahantrao, 22 Bom 986, 
Mathur v Dalpat, 3 Bom. LR 839 

(n) Pctramesivam v Sankaraya, 9 M L T 94 
(^) Mela Ram v Brtjlal, 54 I C 976 

(f?) Nathubm v Htmutlah 1921 Bom 336, 23 Bom LR 1231,ShushtV 
V WalhuUah 1941 All 158 195 I C 60 
(q) Govtnd v Balabcmt, 22 Bom 986, Mathur v Dulpat, 3 Bom LR.. 
839; Ratanp v Premsankar^ 1938 All 619 178 I.C 578 



12 


NEGOTIABIvE instruments act 


[Gh IL 


for the simple reason that there is no unconditional promise 
to pa3 According- to some decisions an acknowledgment of 
debt with a promise to pay was regarded as a promissory not« 
but m such cases the promise to pay was to be an express 
promise and not an implied promise aiismg out of the acknow- 
ledgment (r) But this IS no longer a good law and it has been 
recently held that a receipt for money, even if coupled with, a 
promise to pay is not a promissory note (r^) An account may 
not be a pronote or even a meie acknowledgment (s) A 
balance in an account with “balance due” does not imply a 
promise to pay (t) , but a balance struck, after accounting, in 
favour of a particular person does («) A clause to pay 
interest at a certain rate on failure to pa> the pimcipal amount 
on a specified date, is not repugnant m a pronotc (v) but a 
clause to sue foi any interest becoming due, on failure to pay 
interest annually, is repugnant to it (ctO A note will be none- 
the-less a pronote because it contains recital of the transaction 
out of which it arises or because collateial security is given, 
if there is nothing to qualify the promise (.-tr) A note contain- 
ing a promise to paj’ another a fixed sum every month is bad 
as vague and indefinite (3O Similarly a document containing 
a piomise to pay inteiest at a certain rate for money of another 
(x!) or a meie acknowledgment of debt purporting to be an on 
demand note -with promise to pay interest (a), or a document 
where a person wntes to another that he w'lll be liable for 
payment of the principal and interest due on a promissoiy note 
executed by his brother and that he will pay the whole amount 
after a certain time is not a pronote 

(iii) Signed by the maker; — Execution is completed 
when the maker puts his signature m the note Signature is 
an essential condition so that if the maker writes out the whole 


(T) Mantck V Jamima, 8 Cal 645, Ttrupatht v Rama Reddy 21 Mad 
49; Nank v Ram Sarup, 78 I C 169 
(r,) Nawab Akbar Khan v Attar Stngh, 40 CWN 998 (P.C ) 1936 
PC 171, Karcmchand v Mtr Ahmed, 42 CWN 989 1938 PC 
121, Lakht V Nando, 43 CWN 330 
is) Dutmha v Mahadeo, 28 All 436, Terupatke v Rama Reddy, 21 
Mad 49 

( t) Hart V Han, 8 Bom 194 (F B ) , Badri v Gopt, 1^0 Ajmere 4 
(It) Saro} V Baurke, 56 I C 379 

<v) Mackintosh v Wtngrove, 4 Cal 137 1874 WR 446 
^tu) Jyott Prasad v Brtjram, 1923 Lah 29 
» Ram Chandra v Sasha, 17 Mad 85 
' y) Carter v The Agra Savmgs Bank Ltd , 5 All 562 
\z) Nanak Chand v Ram Sarup, 1924 lah 684 

(a) Raton v Perbhudayd, 1981 All 302, 131 IC 135. Tirupathy v 
Rama, 21 Mad 49. 

<rf) Tubfc v Tabazed, 1934 Lah 93 
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body of the note with his name therein but does not sign it, 
it IS not a promissory note The signature includes thumb 
mark, initials or any other mark (b) and may be in any part 
of the document (r) and it may be in pencil, ink, lithograph 
stamp or even in printing if these are adopted by the maker 
{d). In case the executant is able to write, his mark will not 
be sufficient {e) A pronote executed by a person under 
the authority of a marksman is valid even though the marks- 
man has affixed his mark thereto (/) Signing of the document 
will not of itself give rise to any contractual relationship A 
person may sign a pronote and keep it to himself without incur- 
ring any obligation When such a document is tendered by 
him to the payee and is accepted by the latter, there arises the 
contract between them (/) 

(iv) Payment of a certain sum of money only; — ^The 
promise to pay must be a promise to pay money alone and-' 
not any other thing even in addition and it must be a definite 
sum of money payable under the promise If the amount 
promised to be paid is uncertain {g) or i£ there is a promise 
to pay not only a definite sum of money but something, say, 
paddy in addition {h), the instrument will not be a pronote 
But the sum does not become uncertain because in addition 
to the amount specified m the instrument there is a promise to 
pay future interest at a stipulated rate (i) When, however, one- 
promises to pay another a definite sum and all fines according 
to rates or after deducting any money which may be due by 
the latter to the former (;), or when one acknowledges a debt 
to another for a certain amount but only promises to pay interest 
at a stipulated rate (^), the instrument offends against the law" 


{h) Amamyyeh v YaUcmlat, 5 Mad 261, Sadananda v Emperor 32 
Cal 550 

{€) Sw'ajmal v Bank of Bthar, 60 I C 746; Mathum v Babulal, 1 
All 683, Gangaram v Lachvram, 19 CWN 642, Mahalakha v 
Nageswar, 10 Bom 71 

(d) Ntrmal v Sarat Mom, 25 Cal 911, 2 CWN 642, Chtdamhuran 

V Ramaswamt, 27 MLJ 631 

(e) Sadananda v Emperor, 32 Cal 550, Sec 3 (52) General Clauses 

Act X of 1897 

(f) Ballayya v Subbayya, 40 Mad 1171, 44 I C 813, Radkakrtshna v 

Subrayya, 40 Mad 550 

(f) Damjit V Makammadah, 1939 Bom 461, ILR 1939 Bom 631, 41 

Bom LR 959, 186 IC 65-7 

(g) Harktskcre v (hcru Mta, 1931 Cal 387, 35 CWN 53, 58 Cal 

752; 131 IC 570, 53 CLJ 37 

(h) Muttu ChatH v Muttan Ch^ttt, 4 Mad 296 (FB) 

(t) Lakshmmath v Benares Bank, 7 Pat 41, 1929 Pat 136 
0) Carter v The Agra Savmgs Bank Ltd, 5 All 562 « x 

(k) FtTm Ncmakchand v Ftrm Ram Sarup, 1924 Lah 684; 78 I C- 
163, Raton Smgh v Ptrbfm Dayal, 1931 All 302, 131 IC 135 
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of certainty To determine whether the amount is certain or 
not the test is if the amount paj'able can be gatliered from, the 
instrument itself without reference to any other thing (1). 
If it can be gathered fiom the instrument, it is certain, other- 
wise not 

From what has been stated above it would appear that 
stipulation to pay a certain amount with annual interest at a 
certain rate is not repugnant to negotiable instiuments The 
contrary view expressed (m) does not, it is submitted, appear 
to be correct as the amount pajable is ceitain and can be 
ascei tamed from the instrument itself 

(v) Promisor and Promisee to be certain: — Certainty is 
of the essence of a pronote It is to be certain not about the 
amount alone but also as regards the person by whom and to 
whom the payment is to be made (n) Where an instrument 
executed by one peison to anothei contains an unconditional 
promise to pay a certain sum of monej to the lattei who is 
sufficiently indicated, the instrument is a pronote (o) Where 
a pionote was made m favour of a person described by his office 
it IS one made m tavoui of a ceitain person (y>) If ftom the 
description of the makei sufficient indication follows about his 
identity the maker is certain Where m a document the maker 
described himself as the honoiary managei of a temple it was 
held that the description did nut offend against the section and 
did not affect his peisonal liability (g) A note made payable 
to either of two persons (r) or to several individuals (r^) is 
a pronote The name of a person or a firm to be charged upon 
a negotiable instrument should be clearly stated on the face or 
back of the document It is not sufficient that the i>nncipars 
name should be "in some way" disclosed, it must be disclosed 
in such a veay that, on any fair interpretation of the instrument, 
his name will appear as the leal name of the person liable on the 
document So where a promissory note was executed by R, 
described as son of P, who with the other members of his family 
constituted a joint family firm and there was no reference in 
the document to the firm of P, the fiim was not held liable 


(l) Bamtdkar v Bu Ah Khan, 3 All 260 (FB). 

(m) Pratap v Purushotham, 18 Bom LR 124 

(«) Harktshore v Guru Mta, 35 CWN S3, 1931 Cal 387, 58 Cal 
752; 131 IC 570, 53 CLJ 37 
(e) Paramaswam v San Karaya, SIC 352, 1 MLT. 94 
(p) Venkata Rama Reddt v Srt Maharaja Sutharama, 53 Mad 968, 
1930 Mad 1004, 128 IC 870 

(<?) Siyartkurai Atyaer v D karma Sfva Atyar, 8 IC 843 , 9 MLT 

ST3 

*{r) 39 MLJ 283 

{A} Banktdas v Tanabat, 1929 Nag 274 
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on the document (^) When two or more persons make a note 
they may be jointly or severally liable according* to the tenor of 
the document Ordinarily, when the makers jointly and severally 
promise to pay, the note is joint and several A note will be 
deemed to be a joint and several note although it begins with 
"I promise' bul is signed by two or more persons (s^) But a 
note beginning with 'we promise' and signed by two or more 
persons is only a joint note and not a joint and several note 
If there was an understanding that two persons would jointly 
execute a note and only one signed it and the other did not, the 
note may not be enforcible against the executant (t) , its enforci- 
bility would depend on the intention of the parties and the 
circumstances of the case (t^) If a partner executes a pronote 
in which he describes himself in the body of the note as a partner 
but signs it without any further designation, he does not indicate 
that he does not intend to make himself personally liable and, 
therefore, the liability is his and not of the other partners 

A pronote not made payable to any other person than the 
payee, that is, not made payable to order or bearer is not a 
negotiable instrument Without these words the note becomes 
non-negotiable but remains enforcible by the payee alone It 
may be assigned like an ordinary chose in action and the assignee 
can recover the amount without having the special privileges of 
tbe holder of a negotiable instrument free from defects 
To pay to a third party on behalf of the payee but on third 
party's order cannot be treated as payment to payee or his order 
as required by the section A document cannot be taken 

to be a promissory note payable to bearer if the person to whom 
the money is to be paid or that it is to be paid to the bearer 
be not expressly stated (if®) A note executed m favour of an 
institution which has no judicial status is void and unenforci- 
ble 

Comidteration: — The promise to pay made m the promis- 
sory note must be for lawful consideration When the defendant 

(5) P Chatty m v Muntyandx^ 10 Rang 257, AIR 1932 Rang 97j 
139 IC 460, Snmvasayya v Nngappa, 1936 Madi 984 
( 5 ^) Bill of Ex Act, sec 85 Cal (2) 

(s2) Byles (19th Ed ) 7 

\t) Amtrtkan v Nanjak, 26 MEJ 267, Nethn v Mallaputtt, 39 Mad 
597 

if) Bcmgccrascmii v Sommundaram, 27 MLJ 176, 16 MET 102, 

\ 27 IC 161 

(f) Katta Venkata v KutaguUa, 166 IC 659, 1936 Mad 984 , 71 

, MLJ 738 

(f) Kanayahlal y Dotnmgo, 1 All 732 

it*) K&tta V Palisetty, 1933 Mad 306, 64 ME J 204, 142 IC 121 

if) Narbada v Stmkt, 1938 Nag 464, 177 IC 889 

if) ^ Jamtaodas y Chcmve Dtgcmbar, 1934 Nag 207, (2) 
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executant lias not leceived any consideration for the promissory 
note, the instrument does not create any obligation between the 
holder and the defendant (t') But where there was an agree- 
ment between A and B that A would pay B a certain amount 
if C did not execute a relinquishment of his exproprietary 
rights under section 15 (2) of Agia Tenancy Act and C executed 
a sale deed m faiour of A but did not apply for surrender of 
his expropnetary rights within the prescribed period and B 
sued on the piomissory note it was held that A was liable as 
the consideration for the pronote was legal (f®). A promisor 
executed a pronote believing that the security given to the 
promisee b> the real deblois was sufficient and denied liability 
for payment In the absence of any inducement by the promisee 
he was held liable under the note (f®) 

(See also consideration under Section 9 post) 

Bank Notes or Currency Notes and GL P. Notes: — ^The 
definition specifically excludes Bank Notes or Currency Notes 
from the category of pronotes under this Act Though these 
instruments contain promise to pay a definite sum and are 
practically promissory notes they are not treated as such because 
they are regarded as cash money (u) The holder is entitled 
to payment without mdoisement But Government Promissory 
Notes fall within the scope of this section and have all the 
incidents of a negotiable instrument (m.^) Similarly Improve- 
ment Trust debentures and war bonds are negotiable (w®). 

Form: — No particular form is prescribed for a promissory 
note, provided, the essential ingredients described above are 
there It is not necessary to put the words “on demand” m 
the pronote as a matter of form (v) Non-mention of the date 
of execution does not make the instrument invalid and indepen- 
dent evidence of the date is admissible (w) . A pronote may be 
antedated or post dated (jr) Mention of the place of execution 
IS unnecessary except for determining the forum, and parties 
are free to insert in the instrument as place of execution any 
place even other than where it is actually executed (y). 


(f) Amtr Ckmd v Krishem, 1936 Cal 315, 167 IC 301 
(!•) Bareemdm v Jamuna, 1937 All 123j 1937 AL J 15 167 I C 326 
(1*) Bank of Btkar v Madhurndhan, 1937 Pat 428; 170 IC 451 
(«) Empress v Juggeswar, 3 Cal 379, Ramtah v Off Asstgnee, 33 Mad. 
196 

(«?) Htralal v Rajkumar, 12 CLJ 470; («*) 1^ Mad 376 142 I a 
296 (M*) 1932 (PC) 22 36 CWN 35 
(w) See Section 19 post 
(w) Indian Evidence Act, sec 92 

ix) Raghu V Aravomutha, 34 I C 617, 1926 MWN 728 

(y) Meenaksht Gtrmtng and Pressmg Co v Sreeram Ntndu, 28 Mad 19 
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Instrument — ^it can be split up:— When an instru- 
ment IS found to be insufficiently stamped though incidentally 
It may amount to a receipt or an acknowledgment 
of liability what the Court should consider is whether it 
IS primarily a promissory note If the recitals show that it is 
primarily meant to be promissory note then the stamp affixed 
to it must be taken to have been affixed as a promissory note 
and not as a receipt or acknowledgment of liability Where 
the instrument as a whole is insufficiently stamped it would not 
be proper to allow it to be split up into two portions and to 
regard the duty paid on it as having been paid on the portion 
which it suits the plaintiffs to retain although the primary purpose 
of the document is contained in the other portion If, however, 
there are any recitals in a document which, as such, are not 
chargeable with duty, then it may be possible to use such recitals 
as evidence for an entirely different and independent matter (y^) 

Stamp — Revenue stamps of requisite value under the 
Indian or Pakistan Stamp Act should be affixed An unstamped 
or under stamped promissory note is inadmissible in evidence 
and no claim can be founded on the documents although, under 
certain conditions, a suit will lie on the original consideration (-sr)* 
Use of a wrong stamp may not warrant a dismissal of the suit* 
Thus, a suit on a promissory note executed on March, 28, 1934, 
was not dismissed merely because it was affixed with revenue 
Stamps the use of which was made compulsory by the Govern- 
ment from April 1, 1934, but which were available before,, 
specially when the defendant admitted his liability It is 

necessary to cancel all the stamps as it has been held by some 
High Courts that where all the stamps are not cancelled the 
document is not admissible and no decree can be passed on the 
basis of a note inadmissible in evidence for want of cancellation 
of stamp (o) 


(.y) Bthbu V Gakaram, 1937 AH 101, 1936 ALJ 1931, 166 I C 919 
(z) East Bengal Commerct<d Bank v Snrendra, 39 CWN 1235# 
Tarachand v T amip^dtn, 39 CWN 1241 , Muhatubtuddm v 
Mahammad, 40 CWN 473, 166 I C 152, Indra v HtraM, 40 
CWN 696, Setkk Akbar v Setkh Khan, 7 Cal 256, Gavtnda v 
Ram, 29 CLJ 508 60 I C 107, Ramasamt v Murgtah, 59 Mad 
268 (FB) Perumal v Kamaksht, 1938 Mad 785, 177 IC 286? 
Bhusan v Kanat, 41 CWN 537, Eu Hpe Yar v Teh Lm Pe, 1948 


BurLR 810 

(z^) Banka v Ram, 1937 Pat 560, 171 I C 591 

Ca') Dayaram Surajmat v Chandulal, 27 Bom LR 1188, 1925 Bom 
520, 90 I C 689; Mamg Ba v Ma Kyt, 2 LBR 103, Krtshanv 
Ma Aye 14 Rang 383, Khazan v Ataulla, 1933 Bah 148, 148 IC 
154, Sohem Lai v Raghunath, 1934 Lah 606, Snchand v Lajparamr 
1939 Lah 31 


2 
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Mode of Cancellation: — person may cancel an adhesive 
stamp by -writing on or across the stamp his name or initials 
or the name or initials of his firm with the true date of 
his writing or in any other effectual manner (a’-) Drawing 
lines across the stamp was in some cases held to be effective 
cancellation (a^) , but in another case drawing of two parallel 
lines was held insufficient The question whether or not 

a stamp has been effectively cancelled is one of fact to be 
deaded by the examination of the stamp itself (o^) and no 
general rule of what would constitute effective cancellation can 
be laid down (o“) 

5 . A “bill of exchange” is an instrument in 
'-nil # t, » writing containing an unconditional 
order, signed by the maker, directing 
a certain person to pay a certain sum of money only 
to, or to the order of, a certain person or to the bearer 
of the instrument 

A promise or order to pay is not “conditional,” 
within the meaning of this section and section 4, by 
reason of the time for payment of the amount or any 
instalment thereof being expressed to be on the lapse 
of a certain period after the occurrence of a specified 
event which, according to the ordinary expectation of 
mankind, is certain to happen, although the time of its 
happening may be uncertain 

The sum payable may be “certain,” within the 
-meaning of this section and section 4, although it 
includes future interest or is payable at an indicated 
rate of exchange, or is according to the course of 
.-exchange, and although the instrument provides that, 
on default of payment of an instalment, the balance 
■unpaid shall become due 

The person to whom it is clear that the direction 
is given or that payment is to be made may be a “certain 


(a^) Indian stamp Act, sec, 12 (3) 

<(a*) Kishon v Ram, 1921 Lah 120, SO IC 559, Mela v Bnj, 54 I C 976. 
({f) Btrabadrappa v Bhtmp, 28 Bom 432 
*i(^) Meta Ram v BnjlaU 54 I C 976 
<a®) Salamalat v Vedamalat, 16 I C 98 
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person/^ withjn the meaning of this section and section 
4, although he is mis-named or designated by descrip- 
tion only 


NOTES 

Bill of Exchange and Pronate: — Like the preceding 
section defining a pronote this section defines a bill of exchange 
It IS, however, important to note the distinction between these 
two classes of instruments In a promissory note, the maker 
of the note unconditionally undertakes to pay, whereas in a 
bill of exchange the maker of it gives an unconditional order 
directing a certain person other than himself to pay The 
liability of the maker of the promissory note is absolute be- 
cause he unconditionally binds himself to pay whereas the 
obligation undertaken by the drawer of a bill of exchange is 
only conditional since he becomes a surety for payment in case of 
default by the drawee The maker of the promissory note is the 
principal debtor, whereas the drawee of a bill of exchange on 
acceptance becQpnes the principal debtor as he accepts the primary 
liability to pay according to the tenor of the bill It is only when 
the drawee fails to pay that the drawer becomes liable as his surety 
(a®) Thus, in a promissory note there are only two parties 
te, the promisor and the promisee while in a bill of exchange 
there are three e g the drawer, the drawee and the payee 

Barring this point, all the other essential features of the 
pronote are also to be found in the bill of exchange A pronote, 
when endorsed in favour of a third person, is like a bill of 
exchange as it is an order by the endorser upon the maker to 
;^y the endorsee 

As noticed in the case of the promissory notes a valid bill 
of exchange must have the following prerequisites — 

(1) it must be in writing, 

(2) it must contain an unconditional order to pay; 

(3) it must be signed by the drawer who must be a certain 
person , 

(4) the drawee must be certain, 

(5) the payee must be certain, 

(6) the amount payable must be certain^ 

(7) the order must be to pay money and money only 

Writing: — ^To be a valid bill of exchange it must be 
reduced to writing An oral direction to pay cannot be re- 
garded as a bill There is no particular language or form 


(a^) Radhaktsmt v HtraM, 58 I C 313j WalUboy v Jag^ihcm Das, 1936 
Nag 260, 167 IC 907 
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prescribed for this But the document, so reduced to writing, 
must conform to a.11 the conditions laid down in this section. 
As for what constitutes writing, see notes to section 4 under 
the head ‘instrument in writing' 

Unconditional order to pay: — ^The order to pay must be 
without any condition whatsoever except as provided for in the 
second paragraph of this section That paragraph seeks to lay 
down what is meant by an unconditional order It has been 
noticed before that payment in the mercantile world cannot be 
made to depend on contingencies which may or may not 
happen Uncertainty is bound to affect trade and commerce for 
the development and facihty of which the bills of exchange, 
promissory notes and cheques are resorted to The bill must, 
therefore, be payable at all events Kven if it is made dependent 
on the happening of an event it must be such an event which, 
in the normal order of things and ordinary course of human 
conduct, must happen (b) , otherwise, “it would perplex the 
commercial transactions of mankind and dimmish and narrow 
their credit and negotiability, if paper securities of this kind 
were issued out into the world encumbered with conditions 
and contingencies, and if the person to whom they were offered 
m negotiation were obliged to enquire when those imcertain 
events would be reduced into certainty” (c) A bill dependent 
on a contingent event is absolutely void (d) and even if the 
event happens the defect will not be cured (a) Thus, ani 
instrument containing an order to pay “thirty days after the 
arrival of the ship Paragaon in Calcutta” is not a bill of 
exchange even if the ship arrives (/) Similarly, an instrument 
containing an order to pay nmety days after sight or when 
realised, is not a good bill (^) Then again an order to pay out 
of a particular fund is a conitional order and is, therefore, bad 
cis It leads to uncertainty, but a mere direction to the drawee 
to debit it against a particular account (i), or to reimburse 
himself from a certain fund (;) is not bad The conditional 
direction, to vitiate the bill must be addressed to the drawee; 
if it is not addressed to the drawee the bill is a good bill (,k). 


(b) Colehan v Coake, (1742) WiUes 393 

(c) Carlos v Fancourrt, (1794) 5 TR 482 
(<i) Ibwi, Palmer v Prtatt, (1824) 2 Bing 158 
(e) HtU V Halford, (1801) 2 Bos & P 413 
(/) Palmer v Pratt, (1824) 2 Bing 185 

Cg) Alexander V Thomas, (1851) 16 QB 333 

(A) Jenny v Herle, (1723) 2 Ld & Raym 1361, Datekes v Dedorame,. 
(1771) 3 Wills 207 

(*) Guaranty Tyast Co v Hannay, (1918) I KB 43 

(;) Mackleod v Sneen, (1726) 2 Stra 762 

ik) Nathan -v Ogdens Ltd, (1905) 94 LT 126 (CA) 
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Although direction of the drawer to the drawee must be 
unconditional, the acceptor or the endorser may make his 
own liability conditional When an instrument becomes bad 
as a bill It may be acted upon by the drawee as an authority 
to make payment to the payee (/) Even a bad bill, if properly 
stamped, can be used in evidence as an agreement between the 
parties 

There is no special form of the order It is enough if what 
IS written amounts to a definite direction to pay as 'credit in 
cash’ (m) and the holder can present it as a demand as of 
right and not as a matter of favour Mere supplication will 
not amount to an order (n) But insertion of some courtesy 
terms will not make the order bad (o), as the term "order’* 
used in the section is not to be construed as a command A 
"chit” addressed to a person with a request to pay the amount, 
mentioned therein, is not a bill of exchange and, as such, does not 
lequire a stamp (p) Where the plaintiff agreed to lend money 
to the defendant for payment of his trade debts and in pursuance 
of the agreement gave his creditors chits for certain sums 
which were addressed to the plaintiff and requested him to pay 
the amounts mentioned therein which were paid, it was held 
that these chits were neither bills of exchange nor cheques and, 
as such, not inadmissible in evidence for want of stamps and 
that by the agreement the plaintiff was not constituted the 
defendant’s banker within the meaning of clause (6) section 
3 of the Stamp Act, 1879, and the chits did not require a 
stamp (g) 

Drawer certain. — signature* — ^The drawer must be 
certain t e the person who enters into the contract should be 
pointed out with ceitamty and his signature should be obtained 
Acceptance of an instrument not signed by the maker does not 
make it a good bill (r) There can be more than one drawer 
of a bill of exchange with joint liability but not with alternate 
liability The drawer or drawers must undertake the res- 
ponsibility of payment to the holder if the drawee or the accep- 
tor dishonours it It is only when thd drawee fails to pay that 
the drawer would be liable as his surety (r^) 


(l) Buck V Robson, (1878) 3 QBD 686 

(m) Eddtson v Coltngredge, (1850) 19 LJCP 268 
In) Daniel, Sec 35 

{a) Run V Webb, (1794) 1 Esp 129 
ip) Ratulal V Vnjblmkhan, 17 Bom 684 
Iq) Ibid 

(r) Goldsmtth v Hampton, (1858) 5 CB (NS) 94? 'Me Call v* 
Taylor, (1865) 34 LJCP 365 

(t^) Wdlltbhoy v Jagpbamdas, 1936 Nag 260? 167 IC 907 
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The bill to be complete must be signed by the maker 
Without his signature it remains inchoate What constitutes 
signature has been dealt with in section 4 ante under the head 
“signed by the maker'' 

Drawee certain: — ^Like the drawer the drawee must 
also be dei&nitely indicated avoiding all chances of uncertainty 
If, however, the drawee is not named in the bill itself which only 
mentions the place of payment and it is accepted by a person 
of the same address he is estopped from taking the plea that 
he IS not the drawee or the acceptor (s) One person cannot 
accept a bill addressed to another (t) There may be joint 
drawees of a bill but an order addressed to two or more persons 
in succession enjoining a series of acceptances is bad and is 
not a bill of exchange (u) Where the drawer and the drawee 
are the same person, the holder may treat it as a bill of ex- 
change or a pronote at his option (^) 

Payee certain: — ^The payee of a bill must be definitely 
named or indicated m the mstiument with reasonable certainty 
to enable the drawee to make the payment to a right person 
Mere misdescription of the payee in the bill will not invalidate 
it and oral evidence will be admissible to prove that a certain 
person, though misdescribed, is the right payee Where, owing 
to Ignorance of the event of death, a bill was drawn payable 
to a dead man it was not held invalid but was held payable 
to the personal representative of the deceased (w) A bill 
made payable to one of several persons in the alternative is a 
good bill (;r) A bill payable “ — order" when endorsed by the 
di:awer means it is payable to drawer's order and is valid (y) 

Sum certain and money alone: — See notes to section 4 
under the head 'Payment of a certain sum of money only' 

For specimen bills of exchange see Appendix 1 

Bill of Exchange and Hundi: — Hundis are negotiable 
instruments written in some oriental language, being sometimes 
bills of exchange and sometimes pronotes, and are subject to 
local usages and are not affected by the provisions of this 
Act (^) From long before this Act the hundis have been in 


(s) Jogesh V Mahamad, 57 Cal 695, 1930 Cal 697, 129 IC 305 
(^) Jagannath v Heap & Co , 2 IC 804 
(w) B of E Act, Sec 6 (3*) 

(t^) Radhakissen v Htmlal, 58 I C 313, Btbtkazmt v Lachman, 193D 
Pat 239 

(w) Murray v East Indza Co, (1821) >5 B & A, 204 

(x) Kanayalal v B alar am, 16 L W TO8 

(y) Chamberlmn v Young, (1893) 2 QB 206 

{z) Hamaraju v Behartlat, 1932 Lah 582, Mongol v Ganesh, 1938 
Ail 396? 162 I a 894. 
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circulation m this country with varying usages attaching to them. 
Under the Hindu law a hundi payable to order was negotiable 
without an endorsement by the payee (a) A dishonoured 
hundi returned without any endorsement to the endorser could 
be sued upon by the latter (&) A forged endorsement 
confers no title both under the I^w Merchant and the Hindu 
law Customs and usages, as stated before, govern the 

incidents of a hundi Thus, under a Murshidabad custom,, 
the court allowed interest on a hundi payable many days 
after sight (&*), and recognising a usage at Dacca the court 
relieved a Gomastha of his personal liability when he drew a 
hundi on his principal without signing as agent (Z>®) over- 
nding the ordinary rule (b*} There are many other instances 
where customs or local usages have been given effect to by the 
courts (&“) Even oral acceptance is justifiable under custom 
(&®) In a suit on hundi the first essential is to ascertain 
whether the hundi is a promissory note or a bill of exchange 
(c) A bill of exchange may include a hundi , but it does not 
follow that a hundi includes a bill of exchange (d) A hundi 
becomes a bill of exchange on the acceptance of a third party, 
though the bill is not addressed to him and he is not named as 
drawee provided his acceptance is not mconsistent with the 
address No party can be made liable as acceptor of a bill 
addressed to another but where no party is named in the 
address the acceptor may be deemed, by his endorsement of 
acceptance, to have admitted himself to be the party addres- 
sed (e) If the drawer and drawee be the same person the 
instrument may be treated as a bill of exchange (/). A 
hundi may be written on more papers than one but the 
aggregate value of the stamp papers should represent the cor- 
rect value of the stamp to which the hundi is liable (p). 
Proof of presentation followed by dishonour is necessary to 

(а) Rajr&opram v Buddhu, 1883< 1 Hyde 15S 

(б) Byjnath v B^charam, 5 WR 10 

(6') Thakurdas v Fatehmal, 7 BLR 275, 16 WR 3 
(fe*) Dhanput v Maharaja fagot, 8 WR 86 
(&’) Hart V Krtshan, 17 WR 442 
(fe‘) Pogose V Ram Ktshcm, 4 WR 86 

(fe“) Sttgan V Miudckand, I Bom 26, Indra v Lachmt, 7 BLR 682r 
Impertad Bank v Nelah Chand, 21 Bom 294, Surojmal v. 
Kashtprasad, 1933 Nag 389 
(6') Patna v Hargopal, 1 Lah 80 

( c) Radhaktssen v Hiralal, 58 I C 313 

(d) Sarada v Gownda, 23 CWN 534, 29 CLJ 305 , 51 I C 88 

(e) Jogesk V Mahemmad, 57 Cal 695, 1930 Cal 697, 129 IC 305 

(/) Radhaktssen v Htralal, 58 I C 313, Btbt Kazmt v Lachman, 1930 
Pat 239 

(g) Sarada v Govmda, 23 CWN 534, 29 CLJ 305 , 51 LC 88 
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succeed in. a case on a hundi {h) The name of the drawer 
of a hundi need not be separately entered m the document at 
any specific place but it is sufficient if it shews the person 
addressed, that it has been made by a third person who 
purports to be bound thereby (i) Of the various kinds of 
hundis, the important ones are noticed below 

(i) Shahjog Hundi: — ^This kind of hundi is payable only 
to the respectable holder unlike a hundi payable to a bearer 
or order (;) An attested Shahjog hundi, insufficiently stamped, 
can be sued on as a bond (k) The Act does not apply to 
Shahjog hundis as such hundis are not negotiable instruments 
within the mf^ining of this Act But many of the incidents 
of negotiable instruments govern these hundis under mercantile 
usages and customs (^’■) It is a striking illustration of 
the mercantile customary law prevalent in India In 
considering the right to a hundi, the court is as much bound 
to put a reasonable construction upon the words of an 
endorsement or an acceptance as upon any other part of 
the document When a maker or a rightful owner of a 
hundi payable in terms of the Shahjog, endorses it to A, 
he obviously means to pass the right of dealing with the himdi 
to A alone It may well be that, according to Hindu 
customary law, A can transfer his right to a third person B 
by word of mouth or mere delivery notwithstanding that the 
special indorsement to himself is in writing The term 
Shahjog should be subordinate to the directions of the succes- 
sive owners and should mean “the right men to be paid ” 
There is no rule of Hindu law, customary or otherwise, which 
should have the effect of making the word Shahjog mean pay- 
able to the bearer quite independently of the endorsement (A®) 
There is no principal of mercantile expediency having the force 
of law or otherwise which would be served by the Courts 
disregarding the direction of the endorsee and treating a 
specially endorsed and accepted hundi as if it were an English 
Negotiable Instrument made payable to bearer and, as such, part 


(A) Genda Lai v Balktshm, 1922 All 422 , 70 I C. 596 
0) SuTajmall v Bank af Behar, 60 I C 746 

(j) Thakoredas v Fatehmull, 7 BLR 275, 16 WR 3, Lai Chand v 
Keshodm, 26 All 493, Mwahdhar v Hukumchand, 33 PLR 19, 
AIR 1932 Lah 312, Bhupat v Han, 5 CWN 313 
(*) Keshanchand v AshaTam, 22 CLJ 209, 19 CWN 1326, Jalcm 
Chand v Asaram, 22 CLJ 22, 33 I C 247, Lalchand v 
Keshodas, 26 A 493 

(F) Kamalsingh v Rambhorosa, 1943 Nag 99, 205 I C 387 (FB) 
Tessaram v Vtrbhandas, 1947 Sind 140 
(A») Mvrdhddar v Huhdmchcmd, 1932 Lah 312, 33 PLR 19 143 IC 
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of the currency of the country (Z) A hundi payable to Shahjog 
will pass by mere delivery regardless of the authenticity or other- 
wise of any endorsement which may be put on it (w) A 
modified view seems to have been held in a Bombay case («) In 
an Allahabad case it has been held that a Shahjog hundi when 
transferred by endorsement is payable to the bearer as the phrase 
“a respectable person” means the same thing as “a bearer” and it 
is a perfectly good negotiable instrument (o) 

Under the Law Merchant where the title of the holder is 
based on forgery, the holder is liable to make good the amount 
to the drawee Under the usage applicable to Shajog hundis 
the Shah is liable to repay the amount with interest to the drawee 
unless he produces the forger (o^) In a full bench decision 
of the same Court it has been laid down that there is no custom 
xelating to Shahjog hundis by which a drawee making payment to 
a person having no title, although a Shah, is absolved from 
liability (o^) 

(ii) Jokhmi Hundi: — This is another instance of 
'Customary law among the Indian merchants This hundi is 
drawn on condition that the money shall be payable only in the 
• event of the arrival of the goods against which it is drawn {p) 

Jokhmi means “against risk” or “against goods ” The 
drawer draws this kind of hundi on the drawee on condition that 
in the event of the arrival of the goods it will be accepted and 
payment will be made and then negotiates it for value which may 
be less than what is covered by the instrument It enables the 
drawer to raise money, on the strength of the instrument, from 
any person who desires to make some profit at a certam risk; 
for, if the goods are totally lost the money is not recoverable by 
the holder either from the drawee or from the drawer It is in 
the nature of an insurance policy, with this difference, that the 
money is paid beforehand, to be recovered if the ship is not lost 
But even in that case if the drawee refuses to accept it, the 
remedy of the holder is against the drawer only In the 

case of partial loss of the goods the holder is entitled to recover 
the amount 


{1) Thakwredas v Fatehmull, 7 BLR 275, 16 WR 3 
(mi) Gourstmull v Dhansuk, 7 BLR 289 (note) 

*{n) Ganeshdas Ramnarayan v Lachmtnarayan, 18 Bom 570 
lo) 1884 AWN 3 

»(o’) M'Odhavdas v Sttaram, 1934 Bom 402; 59 Bom 252, 153 IC 969 
T-essaram v Vtrbhandas, 1947 Sind 140 
‘{o ) Madhavdas v Devxdas, 1934 Bom 400; 59 Bom 97, 152 IC 609, 
ip') fadmo]t V Jetha, 4 Bom 333 
<p") Ibtd. 
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(iu) Namjogr Hundi: — ^Just as a Shahjog' hundi is payable 
only to a Shah or a respectable person the Namjog hundi is 
payable to the person named in the document The forms of 
these two hundis are similar , only the name of a specified payee 
has to be inserted m place of the Shah It is payable also to 
the order of the payee and can be negotiated like a bill of exchange 
by endorsement and delivery But if the hundi is accompanied 
by a scrip containing the description of the person in whose name 
it IS granted it cannot be endorsed or transferred In that case it is 
to be paid to that person alone (p^) 

(iv) Jawabee Hundi: — ^It is like a letter of recommenda- 
tion to a banker for payment of a particular sum to a person to 
whom money has to be paid A person desirous of making a 
remittance writes to the payee and delivers the letter to a banker 
who either endorses it on to any of his correspondents near the 
payee’s place of residence or negotiates its transfer On its 
arrival, the letter is forwarded to Ae payee who attends and gives 
his receipt in the form of an answer to the letter, which is 
forwarded by the same channel to the drawer of the order The 
banker may cancel the order for payment by an advice to his 
correspondents at any time before payment, in case the so-called 
drawer fails in his promise to provide the banker with the amount 
of the order (/>*) 

(v) Zikri chit: — It is a request to a certain person resid- 
ing in the town at which a hundi is addressed or made 
payable by the drawer of a hundi to accept it for honour in case 
it is dishonoured by the drawee This is meant for the protec- 
tion of the holder of the hundi It is in the form of a letter 
given by the drawer or any other prior party to the holder This- 
form of hundi is prevalent all over the country in connection 
with the Marwari hundis and, according to a custom among the 
Marwari Shroffs, it requires no noting or protest 

(vi) Darshani Hundi: — ^This is a hundi payable at sight 
It IS negotiable and the price of this is regulated by demand and' 
supply Sometimes it is sold at a premium and sometimes at a 
discount It is a very common form of hundi prevalent in the 
market 

(vii) Miadi Hundi 5 — It is called Muddati hundi, that is, 
a hundi payable after a specified period of time On the security 
of these hundis or pronotes capitalists advance loans It is the 
usual practice of the capitalists to deduct the interest in advance 
for the period up to the due date It will be noticed that the 


(/>’) Me Pherson on Contracts 168 
<p”) Ibid 166 
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various classes of hundis described above may be Miadi bundi 
only if the stipulation be to make the payment after a specified 
period 

For specimens of different hundis, mde Appendix I 

6 . A “cheque” is a bill of exchange drawn on a 
specified banker and not ex- 
pressed to be payable other- 
wise than on demand 


NOTES 

The definition shews that the cheque is a bill of exchange 
drawn on a specified banker and payable on demand Unless 
restricted it is negotiable by endorsement and delivery While 
all cheques are bills of exchange, all bills of exchange are not 
cheques A cheque must conform to all the conditions laid down 
m the previous section relating to bills of exchange Although 
these two instruments have several things in common, they differ 
from one another m many respects 

Cheque ai»d Bill of Exchange: — ^A banker’s cheque is a 
peculiar sort of instrument, in many respects resembling a bill 
of exchange, but in some, entirely different A cheque does not 
require acceptance, in the ordinary course it is never accepted 
It is not intended for circulation? it is given for immediate pay- 
ment, it is not entitled to days of grace, and though, strictly 
speaking, it is an order upon a debtor by a creditor to pay to a 
third person the whole or part of a debt, yet, in the ordinary 
understanding of persons it is not so considered It is more like 
an appropriation of what is stated as ready money in the hands 
of the banker, and in giving the order to appropriate to a creditor 
the person giving the cheque must be considered as the person 
who orders his debts to be paid at a particular place, primarily 
liable to pay, and as being much in the position of’ the maker 
of a promissory note, or the acceptor of a bill of exchange payable 
at a paiticular place and not elsewhere, who has no right to insist 
on immediate presentment at that place {p*) 

Meaning of payment by cheque: — Since the drawing up 
of a cheque upon a banker prtnua facte imphes that the drawer 
has funds with the bank to operate upon, the payment by the 
bank necessarily implies that the payment has been made out of 
the deposit (/>®) 

(/>*) Ram V Luckme, 9 Moore, PC 46, 74, Bank of Barada v PN, 
Bank, 1944 PC 58 48 CWN 810 71 lA 124 
(^=) Pott V Clegg, (1847) 16 M & W 321 
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Payment by the bank of a cheque drawn in favour of a 
particular person is no evidence of payment to that person unless 
It IS proved that the cheque has passed through the hands of the 
person m whose favour the cheque was drawn In such cases it 
IS desirable to cause the payee to write his name across the 
^cheque (^®) 

To be retained: — ^There is a practice of writing across 
the cheque the words ‘to be retained * The condition imported 
by these words applies only between the drawer and the payee 
and has no reference to the banker order on whom is absolutely 
unconditional ( /> ^ ) 

Post-dated cheque: — cheque is a bill of exchange 
4iawn in a special manner and as a bill of exchange it is 
•negotiable Although there is no provision in the Act 

specifically allowing post dated cheques like Sec 13 (2) of the 
English Bill of Exchange Act of 1882 there is nothing forbidding 
them, and paragraph 2 of Sec 5 of this Act contemplates the 
making of a bill of exchange payable at a future date (p^) The 
mere fact that the date of payment of the cheque is postponed to 
a future date does not make the cheque payable otherwise than 
on demand It is payable on demand after the due date Con- 
sequently, a holdei in due course of a cheque without any notice 
of any defects is entitled to payment from the drawer Cp^^) 

Date of a cheque: — ^A cheque is a bill of exchange 
subject to two qualifications, eg, (^) it shall be drawn on a 
specified banker and not on a Govt Treasury which is 
not a bank (g), and (n) it shall be payable on demand without 
any days of grace (r) Demand must be from the date the 
cheque contains and not necessarily from the day of issue , 
so that post-dated cheques cannot be presented before the 
date, the cheque bears, which is taken to be the date of issue 
A cheque bearing a date which falls on a Sunday is not bad 
A post-dated cheque is admissible in evidence although it 
bears a stamp for duty payable in respect of a bill of exchange, 
and after the due date, may be sued upon as a cheque {s) 


(p^) Egg V Barnett, (1800) 3 Esp 196 
ip^) Roberts v Marsh, (1915) IKB 42 

ip^) Fmab V Gilbert, 1984 All 695, 1984 ALJ 892, 151 IC 287 
ip^) Sank of Bceroda v Punjab N Bank, 1944 (PC ) 58; 71 I A 124 48 
CWN 810, (1944) 2 MDJ 257, 71 I A 124 (PC) 

(p^^) Partab v Gilbert, 1934 AM 695, 1984 ALJ 892, 151 IC 287 
(^) Ramgascmt v Sanrarodmgam, iZ Mad 816 

(r) Ram v Hardeo, 50 All 309, M* Lean v Clydesdale Banking 
Corporation, (1888) 9 AC 95 

is) Walter v Tenant, 52 Cal 677, 1925 Cal 1007, 90 I C 59; Nauaya 
V Palam, 1926 Mad 1264, Maman v Mahamad, 16 Cal 432 
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A. cheque which is a payment order can always be revoked by 
the issue of another order upon the bank to stop payment 
and it can also be revoked by notice of the death or bank- 
ruptcy of the cilstomer (t) 

Acceptance of cheque: — As already noticed in the case 
of a cheque acceptance is not necessary to create a liability 
to pay as between the drawer and the draw'ee bank The 
liability depends on the contractual relationship between them 
If the customer has sufficient fund or credit available with the 
bank the latter is bound either to pay the cheque or dishonour 
it at once But if the bank (at least at the drawer’s request) 
accepts the cheque, he should be entitled to protect himself as 
against his customer by setting aside the appropriate funds 
standing to the customer’s credit 

Marking or certification of cheque: — ^The practice of 
certifying cheques is not judicially or legislatively established 
in India Marking or certification of a cheque is not an ac- 
ceptance It is essentially different in its nature and effect in 
the absence of a customer treating certification as an accep- 
tance There is a practice amongst bankers for marking 
cheques as good for payment for the purpose of clearance by 
which they become bound to each other This is entirely dif- 
ferent from acceptance, the effect of which is to create a 
negotiable liability Wherever such practice of marking pre- 
vails as it does in Calcutta under the Rule 22 of the Calcutta 
Clearing Banks Association, the practice seems to be simply 
that after clearing hours a cheque presented for clearing may 
be marked and will then be paid on the next day when clearing 
business is resumed The marking bank is by judicially 
established custom bound to pay it to the other bank But this 
marking or certification cannot be identified with acceptance 
(f®) That cheques once marked by the bank on whom they 
are drawn are presumed to be in order and they are honoured 
as a matter of course irrespective of the question of fund or 
defect in the instrument (#®) appears to have been too broadly 
stated In order to see whether a certification of a cheque is 
by the banker, the certification must be construed according 
to the meaning of the words used m their setting and indepen- 
dently of the doctrine of negotiability The question is whether 
the words appearing on a cheque import a promise by the 


(0 Lalla Md v Keshodas, 1 ALJ 254, 1904 AWN 10, 26 All 493. 
(!') Bank of Baroda v P N Bank, 1944 PC 58, 48 C WN 810, (1944) 
2MLJ 275, 71 I A 124 (PC) 

(f) Jbtd 

(f) 1903 AC 49 
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certifying bank to pay the amount of the cheque whether or 
not there are funds to it, and if they do, whether there is any 
privity of contract between the holder and the certifying 
bank and if there is whether there is consideration for the 
promise as between these parties The words of the certifi- 
cation may be construed as words of representation as to the 
genuineness of the cheque and of the signature In case of a 
cheque which is due for payment at the time of certification it 
may include a representation as to the sufficiency of the drawer's 
account at the time But in case of a post-dated cheque i e 
a cheque not due for payment at the time but some days later 
a representation as to the position of the fund will not go 
very far If it is to be construed as a representation that on 
the date the cheque will be due there will be funds available it 
necessarily amounts to a promise and if on that date the 
requisite fund is not available want of consideration will be 
fatal to the enforcibility of the promise The promise, if any, 
IS a non-negotiable promise without consideration A gentle- 
man’s agreement or honourable obligation, however important in 
business, has no validity from the legal point of view 


7 . 


Drawer, Drawee 


The maker of a bill of exchange or cheque is 
called the “drawer,” the person 
thereby directed to pay is called 
the “drawee ” 


When in the bill or in any indorsement thereon 
“Drawee in case of the name of any person is given in 

” addition to the drawee to be 

resorted to in case of need, such person is called a 
'“drawee in case of need ” 

After the drawee of a bill has signed his assent 
“Acceptor” Upon the bill, or, if there are more 

parts thereof than one, upon one 
of such parts, and delivered the same or given notice of 
such signing to the holder or to some person on his 
behalf, he is called the “acceptor ” 

When a bill of exchange has been noted or 

“Acceptor for honour” protested for non-acceptance or 

for better security and any person 
accepts it supra protest for honour of the drawer or of 


(r) Bank Baroda-V P N -Bank, 1944 PC 58, 48 CWN 810, (1944) 
2MLJ 275, 71 lA 124 (PC) 
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any one of the indorsers, such person is called an 
^^acceptor for honour 

The person named in the instrument, to whom or 
**Payee ** whose order the money is by the 

instrument directed to be paid, 
IS called the ^^payee 


NOTES 

As already stated, there are three parties to a bill of ex- 
change, e g 

(I) the person who draws the bill ^ e, the maker of the 

bill, 

(II) the person who is directed to make the payment i^e 
the drawee , 

(III) the person to whom the payment is to be made ^ e the 
payee 

These three sets of persons who are defined in this section 
are called the drawer, the drawee and the payee Of these 
three, the drawee is called the acceptor when he signs his assent 
upon the bill i e when he accepts the liability of payment under 
the bill 

Drawer: — ^When a person after drawing a bill delivers it 
to the payee the former incurs a liability to the latter There- 
fore, ordinarily, a person whO' is competent to enter into a 
-contract draws a bill But there is nothing to prevent a person, 
incompetent to contract, from drawing a bill — only in such cases 
the drawer incurs no legal responsibility as no obligation can 
be enforced against him legally As a manager is not a mere 
agent, other members are liable on a negotiable instrument 
drawn by him {u) 

Drawee: — Drawee is generally a person who is under 
some obligation to the drawer, either by having m his posses- 
sion funds of the drawer, or for some other reason, to make 
the payment as directed by the drawer And the moment he 
formally accepts the bill or the cheque % e he signifies his as- 
sent to the order of the drawer, he is called the acceptor and 
makes himself liable for the payment It follows, therefore, 
that he should be a person competent to a contract free from all 
legal disabilities {v) The drawee is not bound to accept even 
when he has funds of the drawer which he is bound to pay 
But a bank is bound to accept a cheque when the drawer's 

{u) Knskncmcmd Nath v Raja Ram Stngh, 1922 AH 116, 20 AB J 233 
<v) Section 26 post 
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funds are there (Vide Section 31 post) When there are 
several drawees all or some of them can accept A stranger 
can accept only for honour (w) Acceptance may be made 
after notice of drawer’s death but not of his insolvency. When 
an instrument is in the name of the manager, the other members 
do not become co-promisees (x). 

Valid acci^tance: — ^Apart from any mercantile usage 
there cannot be an oral acceptance of a hundi An acceptance, 
in order to be valid, must be in writing signed by the acceptor 
on the bill delivered to the holder In the absence of the 

above elements the acceptance will not be valid 

Most be in writing: — ^An acceptance must be in writing 
(y) and an oral acceptance of a bill _does not make the so- 
called acceptor liable to the holder "of the bill (z) But 
there is no actual form of “acceptance” prescribed Any 
word that goes to signify the assent of the drawee is suflficicnt 
At times only the signature signifies such assent Mere 
writing of figures on the hundi cannot amount to the signing 
of assent unless it can be proved to be so according to the 
mercantile usage of the localitc (z^) The ordinars rule that 
acceptance must be m writing is liable to one exception, that is, 
where b}' a local custom hundis may be accepted verbally 
But such custom must be specificallv set up and proved (a). 
Unless qualified, the acceptance is general 

Signed by acceptor: — The acceptor must sign his as- 
sent (b) Signature is essential As stated in the precious 
paragraph, mere writing of the figure does not necessarily 
amount to signing (c) A man trading in a name other than 
his own may accept in either name When a bill is addiessed 
personally to one who is also a partner in a firm and he accepts 
it m the name of the firm, it is neccrtheless not the firm's ac- 
ceptance, but his own Similarly, when a bill is addressed to a 
firm, and the partner accepts the bill in the name of the firm, 

jagemmth v Heap <& Co., 71 ¥^9097 110 PW R. 1909s 2 I C. 804. 
(3c) Anklamma v B Chuchyya. 41 Mad 637, 34 M L J 315, 45 I C 419 
(*’) Surajmal v Kastprasad, 1933 Nag 389, 144 IC 914 
<y) Pomtiaal v Hm-gabtnd, 51 IC 250; 29 PR 1919 
Cz) G»sri«fa5 v Khemchand, 1930 Lah 471, 31, 127 I C 214, on appeal 
1^2 Lah 274, 13 Lah 137 IC 387; Swra; v Kasht, 1933 Nag 389, 
144 IC 914 
(z’) Ibtd 

(a) Jhtmrkdas v Gtnihart, 1924 All 129 . 74 IC 692; PannaM v 
Hargoped, 1 Lah 80, 55 IC 931, 94 PHR 1920 

(b) Ard^sker v Khosalch^d, 32 Bom. 247; 10 BomLR 

(c) Guwdas V Khemchand, 1930 Lah 471, 127 I C 214, on appeal im 
Lah 274 137 IC 873, 13 Lah 31; Suraf v Kaskt, 19© Nag 389, 
144 IC. 918 
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adding his own name, the acceptance is that of the firm and not 
of the partner. A bill addressed to a firm and accepted by 
one member of the firn;i m his own name is an acceptance 
by that member of the firm and not by the firm itself An 
acceptance in its true style by a firm wrongly addressed is a 
valid acceptance (c’-). 

Where a bill is accepted by an agent of the drawee, 
instead of by the drawee himself, the acceptance is good The 
hand that holds the pen is immaterial if, in fact, there be 
authority to sign Where a bill is addressed to an agent, and 
the agent accepts, the principal is not bound even though the 
agent had authority to accept bills (c^) 

On the bill:— The assent and the signature must be 
wntten on the bill on either side of it (rf) It cannot be done 
on a copy which is not a part of the bill nor on any other 
papei (£’) It is advisable to write acceptance on one portion 
as, otherwise, the acceptor runs the risk of making himself 
liable to all in whose hands the different portions may fall 

Ddlivery: — ^Until delivered to the holder the acceptor 
incurs no obligation to make the payment When notice of 
acceptance has been given to the holder, or the delivery of the 
instrument, after acceptance, has been made, the drawee is 
bound to make the payment to the payee 

Payee: — ^The person who is the real beneficiary under 
the bill X e to whom the payment is to be made is called the 
payee Where the payee signs his name and makes it payable 
to some other person, that other person does not become the 
payee (f) Person includes a corporation and, therefore, a 
corporation may be a payee {g) A community may also be 
the payee of a note (h) A minor may be a payee If the 
payee is a fictitious person a bona fide holder may recover as 
upon a note payable to bearer (%) 


(€*) 

(€») 

(d) 

(e) 

{/> 

(g) 

ik) 


Halsbury Vol 11 P 485 
thtd 


Afdeshtr v Kh^scdchacnd, S2 Bom 247 , 10 Bom L R 268 

Guimias v Kh^chmd, IS Lah 31, 1^2 
p€£nn€$lal v Mcrgopd, 1 Bah 80, 94 PLR 1020, 55 I C 931 


Iug.itv€^nd<MS V Phe I^agpwr O^ntTol Bomk Ltd , 1926 Bom 262, 50 
sSn, 118; 28 Bern. LR 226, 93 IC 619 
J}&modwfda$ v JBeMfBs Ltd , 5 Pat L J ‘536, 58 I C 265 

Subrmmxnta v Ch&kkaUngctm, 72 IC 95, 44 MBJ 240, 1923 


Mad 434, 

Omp Sec. 7 (3) Bill of Exchange Act 
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8. The “holder” of a promissory note, bill of 
exchange or cheque means any person entitled in 
„„ , , „ his own name to the possession 

thereof and to receive or recover 
the amount due thereon from the parties thereto 

Where the note, bill or cheque is lost or 
destroyed, its holder is the person so entitled at the 
time of such loss or destruction 


NOTES 

The term “holder” as defined m this section appreciably 
ditfers from that of the English law Under the provisions 
of the English Bills of Exchange Act the holder of a bill is 
a person who is actually in jxissession of it The English 
law recognises only the dcfacto holder But under the present 
section the legislature, by inserting the words “entitled in his 
own name to the possession thereof,” goes much further and 
la)'s down that one who is entitled to, hut may not actually be 
in, possession of a note is the holder theieof Tn other words, 
this section iccognises dcjiira holdtrs while the English law does 
not But the term, as defined in this section, is not limited to 
a dcjurc holder, as an endorsee of a note, to %vhom the endorse- 
men| has been legally made and delivery of the note has been 
given, has been held to be the holder thereof (/) 

Etititledl in his ovra naune: — ^The words 'in his own name 
■do not and cannot mean the personal name of the person and 
there is no reason that .iny alias or assumed trade name would 
not fall within the meaning of these words The coparcenary 

can be described as the holder of a note if it is made m its 
collective or business name and therefore m its own name within 
the meaning of his section (/*) But a mere surviving co- 
parcener of the holder is not a holder if there is no endorsement 
in his favour (;=*) Where a note is executed in the name of 
the managing agents of a bank it is the hank that is the holder 
of the note and not the managing agents (;■•) Of a note 
■executed in favour of a joint family firm the members compns- 


(;) 


<f) 


Sfinat V Kedar, 2 C WN 286 

Zufya Pascal v. Man Mohan Das. 1940 Bean 164, 42 BoffluLR. 248, 
ILR (1^0) 153, IC, 618i Sayecd v. Makammad, 1%1 

Hy 79 
Ibtd 

Smnarmal v Smnar Hajt. 1933 Sind 144; 182 I C 896. 

Hemnaltm v. Ntshtth, 1939 Cal 256; 181 I.C 1004 j 68 CX.J 406 
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mg the firm at the time of execution are the holders (f) A 
receiver appointed, m a partition suit, by Court and authorised 
to sue IS a holder, within the meaning of the section, of a pro- 
mote executed m favour of the firm under partition (f) 

Benamdar: — In view of the prevalence of benami 
transactions m the country it is well to consider the position 
of the benamdar m the light of the wording of the present 
definition A benamdar is a person who has no real interest 
m the property But the use of the words ^'entitled m his 
own name to the possession thereof^’ goes to shew that the 
benamdar in whose name the document stands as the payee is 
the holder thereof and not the real beneficiary whose name 
does not appear therein (k) This section has been so worded 
to prevent the possibility of the real beneficial owner preferring 
a claim on the ground that the ostensible holder is a mere 
benamdar (Z) It, therefore, follows as a necessary corollary 
that no person whose name does not appear on the negotiable 
instrument itself as the payee, oi who is neither the endorsee 
noi the bearer can sue on the same (w), that is to say, in the 
case of a henami pronote it is only the benamdar who can sue 
on the note and not the beneficial owner (n) Therefore, a son 
lending his father's money and obtaining a pronote in his name 
IS alone entitled to sue on the instrument (o) No one can 
maintain a suit on a pronote except the holder thereof The 
fact that the holder has been made a party and he has ad- 
mitted that he is benamdar makes no difference and no decree 
can be passed in his favour {p) It is, however, possible that 
the suit can be proceeded with if it is based on the original 
consideration and not on the note {q) But it has been held 
by the Patna High Court and a division Bench of the Calcutta 
High Court that there is no reason why the real owner should 
not successfully institute a suit on a pronote executed in the name 


(/) Ffancts v Vadtlal 1939 Bom 147, 41 Bom LR. 269, 181 IC 808 
(/) Kalt iCha^an v Mahammad, 41 CWN 697 

(k) Vtshnu V Ackut, 1928 Nag 54, 105 I C 780, Ashu v Frottva, 43 
CWN 399, Ragfm v Ram, 1939 PWN 178 
(/) Suba V Rammamt, 30 Mad 88 (FB), 16 MLJ 508, Ma^an v 
Lalchmd, 49 All 457, 1927 All 463 

(m) Ibtdf Rammufa v Sadagapa, 28 Mad 206, Banda v fmnbu, 12 
Bom LR 801, Semu v Sanymayya, 1934 Mad 392 

(n) Re&tilal v M^mnahmwar, 1922 All 70, 44 All 290, 65 I C 785; 
Mar Ktskore v Gum Mm, 35 CWN 53, 58 Cal 752, 53 CB J 37, 
1901 Cal 387, Sarjaa v Rampeary, 1950 Pat 493 

x-o) Ma Nyt Ma v MaiUng Sen, 57 I C 881 

{p) Hot Ktskore v Guru Mta, 58 Cal 752, 35 CWN 53 , 53 CL J 37, 
1931 Cal ^7, Peary v Gouty, 1934 Pat 382 
[q) Ibtd. 
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of his benamdar if the latter admits that he is the beiuundar (r) 

In a suit upon a pronote, court should not allow cvitlcnce to 
shew that the pronote was not reall) ixccuteil in plamtift’s favour 
or that the note has been discharf'cil b> payment to the real 
owner (s') But it can be shewn th<it the name of a wronpf payee 
was inserted by mistake or that the pa;^ee is another man of 
identical name (t) When, howeicr, a neftotiahle instrument 
has been executed in the name of an ,isjent tor a <ltselosed 
principal the latter can sue on the insti ument w ilhout any indorse- 
ment in his favour (u) W'hen ,i pionote is executed m the 
name of one membti of a joint tamih <uul tlu' othei members 
are interested in it, the person m whose name the note stands is 
entitled to sue (v) 

A Karnavan of a larwaul is not entitled to sue foi money 
on a pronote executed m favom ot a dete.ised female member 
on the ground that the mone> advanced was his unless he brings 
the suit as the representative ot the elect .ised (wO A maker 
cannot successtullj allege that tlie peistm m whose name the 
instrument stands oi is cndoistd is .i ht namdar and not entitled 
to the amount (x) A pionote st.inds in the name of a member 
of a joint family w'ho died having a vvkIow The note was taken 
for the joint interest oi all the memheis of the family Even 
theie it was the widow alone who vv.is competent to sue (y) 
No plea of benami will be enteitamvd But a real ovvnei is not 
debarred from suing for a declaration that he is the real payee 
and claiming deliver> of the note ftom the pajee named m the 
note (s) 

An endorsement of a bill for collection does not. as between 
the endorser and the endorsee, pass the property in the bill to 
the endorsee, though it puts him m possession to make tittle for 
a subsequent holder m due course An endorsee for collection, 
after returning the bill to the endorse: without re-endorsement, 
does not come without the definition of a holder to entitle him 

(r) Sttrjug V Deosaram, 1930 Pat 319, 1^ IC 395; Btojulal v. 
Bvdknath, 55 Cal 551, 1^ Cal, 148, lOS IC 149. 

( 5 ) MMan V JLalcdand, WZT All 463, 49A, 457, 100 IC 7«3s 
Bonamma v Venkata. 21M 30 

(t) Abdul Haktm v Ebrahtm. 1921 Cal 480, 62 IC. 210 
(m) Subramama Iyer w Sultan, 19»M 1130, 90 I.C 1047 

(v) Bando v Jambu, 12 Bom LR ^1, 7 IC 986 

(w) Chanthtrutht V Veetd, 8MLT 85, 1910 N.WN. 211 
{x) 15NLJ 45 

(y) Gopta V Venkata Krtshna, 26 ML J 224. 23 I.C 612; See Sutaj v. 
Ram, 1950 ALJ 610, 1«0 AWR 606. 

(z) Kommunt v Kcaella. 1934 MWN 1321 
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to sue (o) A transferee of a promissory note by way of 
assignment by a deed is a holder to entitle him to sue But such 
a holder*is subject to all equitees while a holder by endorsement 
and delivery is not (fe) Therefore, a person to whom a promis- 
sory note IS handed over without a deed or endorsement is not 
entitled to sue on it (c) But it has been held in an Allahabad 
case that a holder under this section is a person to whom there 
has been negotiation by endorsement and delivery where the note 
IS payable to order and not a person who has merely acquired 
lights under a sale deed (d) 

Joint Holders: — Where in a bill there are several payees 
or endorsees, all of them are joint holders and none of them 
can alone negotiate or sue on it All of them must join together 
to negotiate the instrument or sue on it under section 45 of 
the Indian Contract Act If one of them be dead all the legal 
1 epresentatives of the deceased must join with the surviving 
payee or endorsee to negotiate the instrument or sue on it (e) 
All the members of a joint family are holders of a note in the 
name of the joint family firm (e^) 

Blauik Endorsement: — ^It is difficult to state who is the 
holder where a note payable to order is endorsed in blank or 
where a note is payable to bearer and the name of the endorsee 
or payee does not appear on the face of the instrument In 
such cases the person to whom the instrument has been 
delivered for negotiation must be deemed to be the holder, he 
being the person m actual possession The person to whom 
an instrument is transferred by operation of law is the holder 
<in<i entitled to recover the amount by suit (/) 

Lost Note: — ^Under the last paragraph of this section 
when a note is lost or stolen the last holder continues to remain 
the holder in spite of the loss or theft The passing of the 
custody to other hands does not affect the position Thus, 
a note belonging to X is lost and Y finds it Y forges X’s 

(a) Jamtson v Scott, 36 Cal 291, 1 IC 972, Samul v Skushila, 12 

CWN 1102, Subramanmm v Alagappa, 30 Mad 441; 17 MLJ 
414, Ptiwiayya v Palcmtappa, SIC 435, 7 MLT 271 

(b) Swath V Narayan, 1934 C^ 549, 38 CWN 466, 61 Cal 549; 150 

I C 925, Matkur v Kadtr- 28 Mad 544 

(c) Ibtd, Akhoy v Hartdas, 18 CWN 494 

(d) Jung Bahadw v Ckunder Balt, 1939 All 279, ILR (1939) All 419, 

181 IC 897 

(e) Kandhtya v Chandur, 7 All 313, 1885 AWN 34 (FB ) 

(e^) Francts v Vadtlcd, 1^9 Bom. 147 181 I C 808 

(f) Lodd Govtnda v Munasamt, 9MLT 169, SIC 88, Jjodd Govt^a 
V Muntapp, 31 Mad 534, 4 M LT 341, Ramanathan v Katkavelon, 
41 Mad 353 
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signature anci passes it to Z uho pa)s good ■c<ilue tor it 
Y having no title himselt can pass no title to the endorsee 
Z Besides, negotiation by forgeiy stands in the of 

passing any title to Z in spite of his p<i\ment of consider ition 
and e\en if without knowledge of the loss oi foigerv (g) 
Section 9 that follows onlj cures a detect of title but cannot 
create title wheie none exists 


9 . “Hoider in due course” means any pet son w'ho 
for considei cition became the 
possessor of a promissor> note, 
of exchange or cheque if pa} able to bcaier, 


**Holder m due course ’ 


bill 


or the payee or indorsee thereof, if payable to Older, 
befoie the amount mentioned in it became payable, and 
without having sufficient cause to believe that any delect 
existed in the title of the person fiom whom he derived 
his title 


XOTRv8 

The words ‘pavablc to oidci” wcie siibstitulvil foi the 
words 'pavalile to, or to the oiiki ol, i pavu’ h\ seclion 2 
of tlu X T Amendment Act Vlll <ii 1012 

Tn plain I.inguagt a “hohlei in due cmiisi ’ nuans a bona h<le 
holder of an instiument tin v.ilue belme it has become due 
Without notne oi aii) detitt 'I'o fatihtati mgoliahihtv and 
to safeguard the inteusts ot pirMnw in whose ta\oni an 
instrument is negotiated, imdei coilam important londitioiis, 
this definition is given The delinitmn lavs <lown tliiet 
conditions — (I) Tlu tianslei must Ik foi consider ition (II) 
It must be before it is cku (Hi I It must be withtaU notice 
of nnv' defect 

Consideration: — Consideration means, lieic, valuable 
consideiation as coiitemplatul m the Indian ContraU \<.t It 
means sonu gain oi benefit to the -jiaitv making tin piomiw 
and conesponding loss oi injun to tlu paitv to whom it 
is made It consists of some act ot torbuir.uue of the 
promisee nr of some thud person A pronote e\«,vuted in 
consideration of one’s fathei’s past d<ht (/i), or ,t pronote 
executed bv A m favour of II m cnnsuieiatum of C 
forbearing to sue A foi a formtr pronote executed !>} A to 


(g) Bank of Bengal v Mendet,, 5 Cal 654 
ih) Samuel v Anmtha, 6 Mad 351 
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C (-z), IS for good consideration, A promissory note executed 
after attainment of majority for services rendered to the 
defendant during his minority is for valuable consideration 
(/), but not where the maker executed a pronote as a 
mere name lender for a person whose name was not 
intended to be disclosed in the document (^), nor where a 
note IS executed foi security for money to be advanced which 
IS, m fact, not afterwards advanced (/) Moral obligation is 
not \aluable consideration To give up a thing which one is 
alieady bound to give (m), or to relinquish a void instrument, 
or to acknowledge a non-existent debt, or a debt in respect 
of which the promisor has obtained his discharge from the 
Insolvency court, is not valuable consideration (n) to make 
the holder, a holder in due course While the consideration 
must be valuable it need not be adequate (o), although adequacy 
will help to establish hona fide’ The consideration should be 
a lawful consideration and should not be forbidden by law nor 
should defeat the provisions of any law nor should it be 
fraudulent, immoral or opposed to public policy as laid down 
in the Indian Contract Act (p) A pledgee or one who has 

a hen upon a negotiable instrument is deemed to be a 

holdei foi value to the extent of his dues (q) Pledgee 
must not pait with the instrument and, if he can, must 
collect It at maturity (r) AGP Note belonging to a 
certain x>eison is endorsed in blank in favour of a bank as 

security for the loan fiom the bank The bank is not 

meiel]y the pledgee but is also a holder for value to the 
extent ot the lien Delivery of the bond after endorsement 
passes not merd> the equitable title (s)^ A donee of a 
negotiable instiument succeeds only to the rights of the 


{*) 


0) 


(k) 

( l ) 
(m) 
in) 
(^) 
iP) 
(q) 


(T) 

(s) 


Abtda V Ramchemdran, 1923- Oudh 176, Fanindra v Kachamom, 45 
Cal 774, Nanpinda Samt v KanakrajUy 36 M L J 242, Srmtvas<i v 
R^mga, 36MLJ 618 

Prabjm v Sembhu, 54 I C 436, 20 P L R 1920, Smdha v Abraham, 
20 Bom 755, Ramratan v Basanta, 64 I C 121, 2 Lah 263, Kundem 
Btbt V Srtnarayan, 11 CWN 135 But see 16 MDJ 422, 9 
MLT 17 


Sesha Ayer v Mangal, SIC 757, 20 ML J 144? 7 MLT 85 
Suppan V Sadya, 1927 Mad 1146, 99 I C 753 
Namtnar v Smdaaa, 14 I C 813, 5 BurLT 47 


Naaran v Kazt Stddtk, 20 Bom 636 

Admtmstrater General v Jtiggesmar, 3 Cal 192 (PC) 7 BLR 289 
Indian Contract Act, sections 10 and 23 , ^ ^ ^ -r ^ 

Muthukushna v Vtraraghava, 38 Mad 297 , 25 M L J 236, 21 I C 
316, 1913 MWN 839 See also M'ulraj v Btswanath, 37 Bom 
198 (PC) 


Ibtd. 

Osmond Bth v Khtttsh, 


41 Cal 771; 18 CWN 531, 26 I C 284 
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donor and is not a holder for value as there is no ^aliiable 
consideiation for the transfer m Ins favour He, however, 
acquiies all the rights of a holder in due course if his donor 
himselt was a holder in due course but he camiot manilain 
a suit against the donoi (f) , but can successfully sue the 
piior parties He can negotiate the nistxument for \aliie to a 
third party who becomes a holder in due couise Ktidorsee 
of - a cheque is a holder m due course (lit) Wlieie, in a 
paitition, a pronote is allotted to a person who ne\ei comes 
in possession of it and the note is pa\able to a thud peison 
and not to beaier, the former cannot be a liolder in due 
com sc 

Consideration can operate only once: — consideiation 
can openite, as such, only once and the same consideiation 
cannot support more than one promise (w) Thus, a pxonote 
executed by a peison on attainment of ma]onty in consuleration 
of money ad*vancecl on a pnor note executed by him while 
a minoi, and thus ^oKl, was without consideration (x), A 
different view has been held b} the Calcutta High Couit (y) 
The latter mqw, it is submitted, appears to be the nioie 
rCiisonablc tor Iheie is no bar in law wdnth pietiudes a 
person from paving a debt incuned dining his ininoiily 
aftei he attains ma]onU d'lnneioie, a note cxtuU«d b\ a 
prison on attainment of majont\ in consuhiation of a <lcbt 
incuired during ins minority is a g^uxl ^ind \ahd instninient 

Burden of proof:— The holder starts with «i piesuniption 
m his favour that he is a holder foi %alue, for even 
negotiable mstrument shall be presumed to haw been 
executed or endorsed for valid and sufficient coiwulettition 
Theiefoie, the production of a negotiable note makes a pruna 
fane case (a) In a suit bv a holder m due cours<‘ it is not 
perinissilile to go outside the note A holder in due ctmtse can- 
not be expected to make enquiries conceining a |m\ifnis pro- 
missory note referred to in the body of the ihKument and the 
principal and interest of w'hich are mentioned as umsidemtioii 
of tilt piesent note (a^) An endorsee from the pajee of a 

(1) In rn Whttakw. (1889) 42 ChD 119 

(u) Ktshen Ffomd v Sa^sram Ltme Ltd , 1924 Fat S21 , IK) I C 572. 

(e) Namyma Maorrihi v Umamakeswaram, 1930 Mad 1975 122 
IC 346 

(w) Angh Indian Tradmg Ca . v G P Bnerlv, SIC 302. 9 MLT 17. 

(x) Nmnbtm v Sundam Bm, 16 MLJ 422, U IC EI3 

(y) Kundan Btbt v Sri Narayan^ 11 C WN 

(js) Ibid, Stndha Shn v Abmham, 20 Bom 755, PrabhdM v Sambhu 
Natk. m IC 436, Phem Ram v Bmmt Rm, 64 I C 121 
(a) Nmnbmr v Sundara Bm, 16 MLJ 422; 14 IC S13 
(tf) Medkma v Fmkumia, 1912 Mad. 46S, IC. 607 
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Jhundi must be presumed, until the contrary is proved, to 
have been a holder in due course, that is to say, a holder 
for consideration (b) In a suit based on a negotiable 
instrument, therefore, the onus to prove want or failure of con- 
sideration lies on the defendant The onus is shifted to the 
plaintiff if the instrument is proved to have been obtained from 
the real owner by fraud, etc (r) The presumption does not 
apply to non-negotiable instruments 

Before payabZe: — Sections 22 to 25 of the Act lay down 
when an instrument becomes payable In order to be a 
holder in due course a person must take possession of the 
instrument before it becomes payable (d) If the endorsement 
is made before but the instrument is delivered after it 
"becomes due, ^e holder is not a holder in due course 
"When an instrument becomes overdue and still continues 
in ciiculation it raises a suspicion that payment has not been 
made because of some defect either in the transaction or in the 
title of the holder A transferee of an overdue instiument 
starts with the presumption of knowledge of the defects, if any 
Theiefore, to derive all the advantages of a holder in due 
com se the holder must have possession of the instrument before 
it becomes payable A person taking a stale cheque is put on 
sufficient notice that payment was overdue and if the trans- 
feror was not a holder in due course, as claiming under a 
fictitious endorsement, the transferee cannot have better rights 
(e) A person who lakes a negotiable instrument evidencing a 
liansaction which excites the suspicion that there is something 
wrong in the transaction does not act in good faith if he shuts 
his eyes to the facts presented to him and is, therefore, not a 
holder in due course (/) "Where there is nothing to shew that 
payment of a pronote was demanded or that it was dverdue 
i)cfore it was endorsed over, it must be taken that the endorse- 
ment was made before the pronote became payable (g) A 
tiansferee on the due date is a holder in due course A 
transferee after demand of an on-demand pronote without 
knowledge of the demand is a holder in due course (gr^) In the 
absence of an actual demand a note payable on demand is not 




(c) 

<d) 

U) 

(/) 

W 

<t) 


16 Bom LR 743, Chokalmgam v Subrahmama, 1940 Rang 170; 
189 I C 715 
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l^MWN 680 


Ram. Samp v Hardeo Prasad, 50 All 309 

Green v BaLem, 12 BurLT 16, 51 I C 537 _ , „ „ , 

Stvceram v Motdeen, 3 Mad 34, 19 MLT 509, SIC 428, Balaj-t 


Mai V Abdul Rahtm, 1923 Lah. 638 
Demgermull v Scembhti, 1951 Cal 55 
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deemed to be o\eidtie bj reason merely that a reasonable time 
has elapsed since its issue (h) 

Withont notice of defect:— According- to section 58 of 
the Act the title of a person who negotiates a note is defcctne 
if he has obtained it fiom the makei or holder thereof by means 
of an offence oi fraud, unlawful means oi tor an unlawful 
considei ation A holder, m due course, must acquire the 
instrument without haMiig an^ sufficient cause to beluwe that 
there is an\ defect in the title of the person from whom he 
obtains tht instiument (i) Notice may either be actual or 
constructn e , w hen a person takes a pronole w ith the 
knowledge that the considei ation for the pronote failed and that 
the patee had no title to negotiate il, he is said to ha\e actual 
notice of the defect and is, therefore, not a holder m due 
course ij) Similarly when an endorsee takes a note with 
knowledge of a prohibitory cider of the court ag<unst transfer 
he IS not a holder in due course (k) Where there aie 
circumstances patent on the face of the instrument to create 
suspicion, the\ aie suitxcient in law to impute notice of defects 
to the tiansferee who is said to hace constructn e nolKc of 
the defects (/) •'Vn erasuie ot a matenal p<iit oi p<isting 
to^ethei ot a tom note m<iv be cited as an illustration of suspi- 
cious circumstancts patent on the face oi tlie instuiment 
When it IS pruna faue ck\u that the endoisee either h<ui know- 
ledge of, or could know the actual stale of iiit<urs, the piesiimp- 
tion 111 hts facoui is rebutted Thus, wheie a book makei gets 
a cheque, which had been gnen in a betting tiansaction, 
endorsed in hts f*i\our, and it is found that lie ha<i tiaiisactions 
for a long time with the endorser, the presumption m his 
favour as a holder in due comse is rebutted (m) The doctrine 
of ''notice to the agent is notice to the pnncipar* wull not apply 
when the agent is himself a part} to the fiaud pi ac Used oil 
the piincipal or when it is to his inkiest not to disclose the 
fact to the principal (n) 


(h) D N Sahav Bengal National Bank 47 <M 861, 33 CL J 541, 1%1 

Cal 30Z, 60 I C 940, Shakabuddm v Tata Venk&im, 1^8 Mad 
911, 182 I C 966 

(i) Pws€id V Sai!^$€eram Ltme Ltd ^ 1924 Pat 521 80 I C 572 

(;) Muthtah v 10 MLT 79 

(k) Subramanta v Chokahnga, 1923 Mad 317, 46 Mad 415, 44 MLJ 
206, 72 IC 189, Namagm v Muthu, 56 MI.J 70, I%S Mad 940, 
1928 MWN 466, 28 LW 665, 111 IC 887, 

(!) Green v Balon, 12 BurL J 16, 51 I C 637 

(m) 1 BurLJ 40 

(n) Texas Co v Bombay Banking Co„ 44 Boijcl 139i 24 C.WN 469, 
30 C L J 446, 22 Bom L R 429, 26 M LT 370i 1920 MWN 70, 
II LW 320, 54 IC m 
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Defect of title in this section means defect of title of his 
immediate transferor and not that of any other holder before 
his transfeior (o) unless, of course, the transferee was himself 
a party to the fraud or what caused the defect 

Effect of negligencGZ — transferee of a bill should be 
diligfent and not negligent or careless Negligence, though 
honest and without bad faith, may be a sufficient cause for 
the belief m the existence of some defect in the title Before 
the passing of this Act mere negligence was not held to charge 
the party, taking the instrument, with any defective title of 
the transferor (/>), or to disentitle a party, m the absence of 
suspicious circumstances, to be a holder in due course (q) But 
the provisions of the present Act are stricter Mere negligence 
by itself will not mattei , but, to disqualify a person from being 
a holder m due course, bad faith will be inferred from negli- 
gence to enquire, if there are suspicious circumstances (r) 

Holder under forged endorsement: — There is a 
distinction between a holder with defective title and a holder 
without title To the latter class falls a holder under a forged 
endorsement who may be a holder for value m good faith and 
befoie matuiity He is not a holder in due course as no person 
can claim title to a negotiable instrument through a forged 
endorsement Such an endorsement is a nullity and no endorse- 
ment at all, and, theiefore, the transferee under such endorse- 
ment IS not entitled to recover (^) Similarly, when a guardian, 
endoises a pronote without any indication that he has endorsed 
it in his capacil> as a guardian the endoisement passes no title 
to the endorsee (t) 

Rights of Assignees* — ^Where the payee of a ;^romissory 
note executed by two persons agrees to hold one of them alone 
liable and relinquishes his claim against the other, the assig- 
nees who takes the note with the knowledge of this agreement 
acquires no better title than what the assignor had and is not 
entitled to a decree against the person released from liability by 
the assignor (t^) But where the maker of a promissory note 


(o) Ktirandahanmal v Konhtkancm, 1930 Mad 141 

(p) Bank oj Bengal v Fagan, 5 M I A 27, 38 

(q) Raghop v Narandas, 8 Bom LR 921 

(r) Ragkap v Narandas, 8 Bom TR 921 

(s) Hansaraj v Fatonp, 24 Bom 65, Jatnaraifi v JSdahbule, 82 lO 730; 
3 ALJ 203, 28 All 428, Govtnd v Mayadas, 28 PLR 1884, 
Bemku V SeefBtaty af State, 36 Cal 239, 1 IC 929, Mercantile 
Bcmk of Indta v DaSilva, 52 Bom* 810, 30 BomBR 1210, 1928 
Bom 436 

(/) Suppm V Kandaswamtp 1924 Mad 617, 19 MLW 560; 80 I C 567 
(t^) Talla Lmgamurtht v Stddam, 1938 Mad 599 177 IC 428 
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payable on demand has paid the amount to the payee before 
any demand and has not asked for the return of the note and 
the note is aftei wards endorsed bj the pajee to a third peison 
without knowledge of the fact of payment the endorsee is 
entitled to sue as a holder in due course the maker of the note 


10 - “Payment in due course” means payment m 
, , „ accordance with the apiiarent tenor 

of the instrument in good faith 
and without negligence to any pci son in possession 
thereof under circumstances which do not afford 
a leasonable ground for believing that he is not entitled 
to receive payment of the amount therein mentioned 


NOTES 

In order to constitute a pa>ment in due course the follow- 
ing conditions must be fulfilled eg 

(I) Payment must be in accordance with the apparent 
tenor of the document’ — that is to say, wh<il apjie.iis on 
the face ot tin. instiuinent to be the intention ol the patt.es 'I'iuis, 
when it IS stipul,itt.d in tin document th.it p<i\nunt is to bt made 
at Ol atlei matuntc. pa\menL befoie m.iluutc, .ilthoiigh it mav 
dischaige the oblm.itions }Klu(.«.n the p.nlies, will not be a p.iy- 
inent m due couise so as to dischaigi the mstuinunl and make 
the parties fue fiom any li.ibihtc to the hokkr m <lue couise 

(II) Payment must be made in good faith and with- 
out negligence I — When there are sus]in.iinis cncumst.mces 
and the pa^et fails to ni.ike .ui\ tncitm\ which m.u hung home 
the defects, the p-ijment is not in due course When .i pavinent 
IS m.ide In a peison with the knowledge th.it the note p.i'd for is 
a stolen one and that the person recemng the payment ts not 
entitled to itcene the payment, or when a peison makes a p.!)'- 
ment after ite'eipt of an order stopping pa\me'nt («), or wiien a 
Sh.ihjog hundi is p,ud without encpiirv about the fsh.ih ("!'), or 
when pacmenl is m.ide to .i wuong person (?v), it is not a 
payment in due couise (Pe’c also notes under section 85) 


in Nunm V Vuppulun, W40 Mad. 631; 191 1C 40; ILR. 1440 Mad 
382 

(m) Lalkt Mai v Keshodas. 26 All 403. 1 ALJ 254, 1904 AWN 100 
Bhagwan Das v Creel, 31 Cal 249. 

(f) Ganesk v Lackmt. 18 Bom 570 

(lir) Bank of Bengal v Mendes, 5 Cal 654; Lalta Prasad v Charles 
Campbell, 9 CWIN 841 
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(III) Payment must be made to the person in posses- 

sion of the instrument. — ^This condition, however, admits 
of one exception As explained before, if a note be stolen then 
payment to the possessor of the stolen note will not be payment 
in due course if the man making' the payment has actual or 
constructive notice of this fact When a note, payable to a 
particular person or order, is paid to another person in possession 
of the note without any endorsement of the person to whom it is 
pa} able, the pa}'ment is not a payment in due course But if the 
person in possession pioved that he was entitled to receive the 
payment it “would be good payment under the circumstances 
Payment to a special endorsee oi to the assignee of an 

insolvent, or the representative of a deceased holder, or to the 
managing member of a Hindu joint family is good 

(IV) Payment must be made under circumstances which 
do not afford a reasonable ground for believing that he is not 
entitled to receive payment of the amount mentioned there. — 

This condition is closely allied to condition not (ii) mentioned 
before There must be no suspicion either about the payee or 
the amount to be paid, nay, there must be no reasonable ground 
subsisting at the time of payment for believing that the payee is 
not entitled to receive payment of the amount mentioned in the 
instiument There should be no suspicious circurfistances about 
the payee or the amount payable Payment to any person other 
than a payee oi endorsee without eiiquiiy as to wi^ether he is 
entitled to leceive payment on behalf of the last holder is not 
payment in due course (w^) 

Payment in Coins: — The payment referred to in this 
section IS payment of money only as the use of the word amount 
signifies Money includes note which is a legal tender The 
holder is not bound to accept payment in goods nor by 

a cheque If, however, a holder accepts a cheque and 

objects only to the amount he will not be allowed afterwards to 
question the nature of the tender by cheque (m'^) 


(t&^) Raghunath v R<jdha Kis<m, 1929 Lah 684 

(vf) Subf^^antan v Alci^guppc^, 30 Mad 441, Ghalcmi v Raptadtllci, 1^0 
Lah 248 

(w*) Violet V Bcmarasi, 1864 WR 262 

(w*) Lalta Pfasad v Charles Cdfnpbellt 9 CWN 841 

(w^) Howard v Chapman, (1831) 4 C and P 508 

iw^) Bank of Scotland v Dormmon Bank, 1891 AC 592 

{vf) Balat Chcmd v Monlard, 4 Cal 672; Debmdra v Abdul, 10 C L J 150. 
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'Inland Instmment ' 


11 . A promissory note, hill of exchange or 
cheiiue drav\n or made m a J^tate, 
and made pa\able in, or (Irawn 
upon any person resident in, a Slate shall he deemed to 
]>c an inland instiument 


NOTES 

Xeeotiahle inKtiununts ma\ tntlui be inland or tou-ii^n 
Thib section defines the foimcr and the lU'xt folkncing section 
ekfines the latter An inlaml hill is a hill which is, oi upon the 
tac'c ot it, i>uipoits to he, both eliawn and paeahU* within a Stale* 
or eliawn within a State upon some peiMm lesuUnt theiem Any 
othcT bill is a foieign hill Tut unless the eontiai^ appeals on 
the* face ot the hill the* holder ma\ tieat it .is an inland hill (a) 
It h.is, howcM'r, been he*kl in a ceitain e'.ise that a hill eh.iwn 
upon a lesnknt in Ihitish India is an ml.tnd bill wheieeet it may 
h.T\i‘ be*en diawn — in oi out of I’litish Indi.i (v) ‘Xceoiding to 
this decision the first clause .ihout the* dr.iwing of the lull hecomet 
a sinplus.ige without it is submitted, .m\ wau.int 'I'ln ekeision 
!s in eontiaecntiun ot the pl.tin l.mgu.ige e>f the se*e'tion 

'riu expitssion ‘.I Stale’ is .1 substitute for ‘Ihitish India’ 
imdei the* Adapt.ition of Laws Clidti, IksO in J’akist.ui it will 
coi respond to a proMiut* of P.ikistan 


12 . Any 

Foreign instrument 


such instiument not so eliawn, made 
or made payable shall he deemed 
to he a foTcign instiument 


NOTES 

'rhis section is suppk'mentai \ to the pievious section and 
fiom its w 01 ding: it ought to h.i\e been tulded to the tore going 
-section instead of being sc'parateh numheied In this section the 
words "not so dr, awn,” etc, must he reael with refeitiut to the 
previous sec'tion A hill, drawn in England, maeU* pav.thk* in 
I 'ranee*, is a f<ire*ign hill ,ind notic'e of dishonenir .ieeoi<hng te> (he 
Ftench Law is suthcient The import.mce of what is an inland 
mstrume*nt and w hat is a foreign mstrumemt .irise s on!) on the 
cjuestion of ehshonour No notice is necess.ir\ when .in inland 
instrument is dishonoured hut in c.ise* of dishonour of .1 foreign 


<x) HaKbury Laws of England Val 11 p 475. 

(V) AG Ktdstem <6 Co. v Seth Bros. 57 Cal 730. 1^ Cal 692, 129 
IC 190 
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bill notice, according to the law of the country where it is payable, 
IS necessary 


13 . (1) A “negotiable instrument” means a pro- 

missory note, bill of exchange or 
“Negotiable instrument ’’ cheque payable either to order or 

to bearer 

E^xplanaPion (j) — A promissory note, bill of 
exchange or cheque is payable to order which is 
expressed to be so payable or which is expressed to be 
payable to a paiticular person, and does not contain 
words prohibiting tiansfer or indicating an intention 
that it shall not be transferable 

BxplanaHon (w) — A promissory note, bill of 
exchange or cheque is payable to bearer which is ex- 
pressed to be so payable or on which the only or last 
indorsement is an indorsement m blank 

Explanation {in) — Where a promissory note, 
bill of exchange or cheque, either originally or by 
indorsement, is expressed to be payable to the order of 
a specified person, and not to liim or his order, it is 
nevertheless payable to him or his order at his option 

{2) A negotiable instrument may be made payable 
to two or more payees jointly, or it may be made payable 
in the alternative to one of two, or one or some of 
several payees 


NOTES 

Subsection (1) was substituted by sec 3 of Act VII of 1919 

This section enumerates the instruments which are negotiable 
and the conditions under which they become so If the condi- 
tions laid down in the section are not satisfied they are not 
negotiable, i e , they cannot be made to pass from hand to hand 
by endorsement and delivery (y^), but nevertheless, they form 
the basis of enforcible contracts as between the original contract- 
ing parties 

Modes of transfer and effects thereof: — ^Negotiable 


(y) JhangcAdcs v Chetumal, 1938 Sind 24, 173 IC 591 
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instruments can be transfened by dei!\er\ ur endorsement or 
by both Tlie> may also be transieirtd, like an oidinary chose 
m action^ by assignment oi sale under section 130 of the Tiansfer 
of Propel ty Act b} an nistiument ui writing with all the incidents 
of a transfex undei that section (v") Xon negotiable instru- 
ments can be tiansieired under section 130 ot the Tiansfer of 
Pioperty Act by instiuments m wiitmg which iice<i not be icgis- 
teied (rr) The lianstetee of an instrument known as d chose 
in action oi actionable claim undei the Transtei of ihopmty Act 
succeeding, as he does to the light, title and inteiest of the 
transferor, takes the instrument subject to all the liahihlies and 
equities of the ttansfiim at the date oi tin* tnmstci (a) But 
the transferee oi a negotiable instrument undei this Act takes it 
iiee iiom all the defects of title of his tiansfeior (b) As has 
been picwiousl} explained the present law has been emicted for 
the facility ot tiade and commerce and some instiununts have 
been made tla^^^elable b} delicerx oi eiuloi sement ox In both 
and the necessiU of <l wiitten document oi transfer applicable to 
choses HI action has been dispensed with (t ) Xegoli*ihiIit) gi\es 
a lead 3 ’* cnculation tind cuuency to pionotes among the community 
at large and enables them to peiioxm in a \iisl variety ot cases 
the function ot nK>iu\ (d) The holdei of a negotiable instru- 
ment IS competent to sue on it in his own name without giving 
any notice and absence or failure of consideration, pxovcabic as 
between the immediate parties, cannot be shewn when the instru- 
ment passes to a holdei in due course who holds it fiee from 
all defects (e) 

Definition exhaustive: — This dehnition ot negotiable 
mstruments is exhaustive so far as this Act is concerned (/) It 
includes Go\ernment Pronotes {g) which are tumsferable only 

if) Bent^dev Asuto^K ISCWN 666, 14 I C 720 

Surath r Nararan, SS CWN 4^, Muth^r v Kadtr, 28 Mad 544 
Suba V Ramasmnt, 30 Mad 88 ( F B ) 

Aruna Ch^da v Suba, 17 M L J 393 
Rammi v Nagaratan, 15 I C 380 
Falmmt V Kami, 66 I C 50h 

(z) Ibid, T Cheity v Sohmm, 55 I C 718 

(a) Transfer of Property Act Sec 132 (see notes to 14 pmt) 

(b) Makammad v Rmga Rao, 24 Mad 654 

(c) TP Act Sec 137 

id} Story on Pro-notes Sec 41 
(c) Sec 43 

(/} Mercmtttie Bmk v Almcare^dm^ 52 Bom 792, 192S Bom 407; on 
appeal, 56 Bom 1, 30 LR 1210, 1932 PC 22, 54 CL J 419, 
BiWde V Asuiosk. 16 CWN 666 
(g) Hammj v Tuitmp, 24 Boul 65, 1 Bom LR 734* 
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by indorsement on the back and should be renewed when there 
IS no space left for indorsement (h) 

Port Trust and Improvement Trust Debentures and not 
Municipal Debentures of Bombay (n), foreign bonds issued by 
foreign Governments if payable by custom to a bearer (;), Deben- 
tures (&), but not bonds (/) issued by public bodies like 
Corporations, and Municipalities or trading companies, stock 
certificates like share certificates, dividend warrants issued by 
a company on its bankers in the form of a cheque and made 
payable to bearer or order (m), Railway receipt according to a 
custom in Bombay (n) but not in Rangoon (o), a bill of lading 
but not a mate's leceipt {p) are negotiable Share certificates 
issued by a company in the prescribed form are not in themselves 
negotiable but they are held negotiable on the ground of estoppel 
or usage {q) Pending issue of bonds or certificates for delivery 
scrips are provisionally granted on a one-anna stamp to pur- 
chasers of stocks Such scrips can be transferred like a 
negotiable instrument Law Merchant is capable of expansion 
and in England, to keep pace with the growing expansion of 
trade and commerce, instruments not originally negotiable, have 
been taken m the fold of negotiable instruments (r) It is 
submitted that similar steps will have to be taken also here to 
meet the requirements of growing trade and commerce 

Promissory Note: — To be negotiable a pronote must be 
payable either to order or to bearer (s) A note that is neither 
payable to order nor to bearer is not negotiable A note payable 


(h) 


(t) 


(;) 

(k) 

il) 

(m) 

(n) 


(o) 

(P) 


iq) 


(T) 

( 5 ) 


Monmahtm v Secy of State for Indta, 22 WR 106, 13 BLR 359 
Merbat v Perozbat, 5 Bom 268 
Sec 5 The Securities Act X of 1920 

Mtrcanttle Bank of Indta Ltd v IXStlva, 1928 Bom 436j 52 Bom* 
910, 30 BomLR 1210 

Ptcker V The London and Country Banking Co , 18 Q B D 515 


2 KB 144 

M^comtile Bank v D^Stlva, 30 BomLR 1210, 52 Bom 910, 1928 


Bom 436 
2 QB 396 

Arntrchand v Ramdas, 40 Bom 639, 1916 PC* 7 afiinmng 38 Bom. 


669 

Nat Chappa v I Floating Co, 41 Cal 670, 16 BomLR 298, 22 
IC 311, (1914) MWN 163 (PC) 

LMChmeechamd v Bengal Coed Co, 8 Cal 317, 

46 Cal 331, 22 C WN 1036, 48 I C 966 But, See Akbm Khan v. 
Attar Smgh, 40 CWJSl 997 (PC ) 

Goodmns v Roberts, LR ao r 

Huzrtfndl v Sattsh, 46 Cal 331, 22 CWN 1036, 48 I C 966 
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to a person or to order or bearer on. demand is void and illegal (t). 
A pronote payable to a specified person or order is a 
negotiable instrument and is negotiable by endorsement (m). 
Before the Amending Act VIII of 1919 it vas necessary to add 
the woids, order, or, beaicr, to make it negotiable and an instru- 
ment pa} able to a person without the addition of either of those 
two words was held to be not negotiable {v) It W'as not the 
practice m Homba\ market to add these words 'Phe custom 
prevailing there iccened a blow' when the Bombay High Court 
held a cheque, in which the word ‘beaier’ was stiuck out and the 
word Older’ was nut added, as not negotiable (w) To lemove 
this anomal} the Amending Act VI [I of 1919 was passed and 
explanation 1 was added Under the explanation a note pa} able 
to A IS (.qunalent to a note payable to A or oider and is, therefore, 
negotiable (ji). 

A note IS pa} able to a bearer when it is specifically so stated; 
and even w'hcn it is not so stated but the note is payable to a 
named pa}ee it becomes pa} able to a bearer when, if theu is a 
Single endorsement, it is in blank, and if there are more than one 
enciorsement, the last one is an endorsement in bkink w ilhout the 
specification ot the name of am paiticular person 'i'hus, a 
cheque is made pa} able to A A puts Ins endorsement on the 
back without naming the person to whom it is to be paid but 
deluers it to X for negotiation The cheque becomes a bearer 
cheque Simiiarlv, when a hundi drawn in facour of A or 
bearer is endorsed by the pa}ee in ia^our ot B without the 
addition of the w'ord "or beaier” it ceases to be a bearer hundi 
and it can be paid only to the endorsee named (y) 

Words of Prohibition: — An instrument becomes non- 
negotiable when transfer is expressly prohibited or when it is 
expressly made payable onl} to one certain person an<l neither of 
the words ‘bearer’ or ‘order’ is mentioned 'Po the former 
category falls a note like “Paj to A and to none else” and to the 
latter class tails a case "Pa} to A alone" As in both the cases 
the note is not pa>able either to the order or hearer ami the note 
has to be paid only to A and to none else, it is not a negotiable 

\t) Htdayat Ah v Nya Kyaing, 24 I C 721, Chtdambaram v Ayyasawmt, 
40 Mad 585 

<«) T Chetty v Soltman, 55 I C 718 

<ti) Hama v Vmkatachella, 30 Mad 75f 16 MLJ 554; 1 MLT 329, 
76 IC 282, 21 BomLR 1 

<«;) Jetha Parkha <6 Qrs v Ramckandra, 16 B<MQ. 698, Dosmbhm 
Htrchand v Vtrekand Dutekharam, 49 I C 388, 21 BonaJL R 1 
(x) Hansrat v Lachmt Narmn, 1923 Lah 388, Bmkadm v Tarabat, 
1929 Nag 274 

<y) Forbes Campbell v Offictal Assignee, 27 Bom.LR 34 , 86 1C 118 
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instrument (^) An instrument made or drawn payable to 
order or bearer can become non-negotiable by clearest words 
prohibiting transfer (a) 

Payable to two or more jointly: — ^This clause has been 
added by Sec 2 of Act V of 1914 Before the addition of this 
clause, a note payable to two persons jointly was held valid but 
one, payable to either of the two payees in the alternative, was 
bad (b) But the addition of this clause has made such notes, ^ e , 
notes payable m the alternative to either, quite valid The Jog 
hundis payable alternatively to one of several payees are 
negotiable (c) 

14 . When a promissory note, bill of exchange or 

Negotiauon cheque IS transferred to any 

person, so as to constitute that 
person the holder thereof, the instrument is said to be 
negotiated 


NOTES 

Negotiation: — This section defines negotiation A chose 
in action which includes a pronote, a bill of exchange or a cheque 
IS transferable in two ways, e gr ^ under the Transfer of Property 
Act by a deed and under the provisions of this Act While the 
Transfer of Property Act applies to all classes of documents 
covered under the general term, chose in action, the provisions of 
this Act apply only to pronotes, bills of exchange and cheques 
payable to order or bearer It, therefore, follows that when a 
pronole, bill or cheque payable to order or bearer is transferred 
to a person by endorsement or delivery or by both as laid down 
in this Act the instrument is said to be negotiated as distinct 
from transfer by a document under the T P Act Thus, if the 
instrument is payable to 'heareP’ it can be negotiated by mere 
delivery — no endorsement being necessary If it is an. instru- 
ment payable to order the transfer can be effected by endorsement 
and delivery (d) When such a transfer is effected the trans- 


(z) Rrnna v Venkatuchella, 30 Madi 75, 76 IC 282; 16 MLJ 564, 
1 MLT 329, Nawab Akhcer Khan v Atta^ Stngh, 40 CWN 997, 
1^6 PC 171 63 CLJ 541 63 I A 279 162 IC 454 

( a) Ibid 

(b) Mahamad v Ranga, 24 Mad 654 

(c) Kanmyalal v Balaam, 43 MLJ 480, 1923 Mad 44, 16 LW 608, 

31 MLT 284; 68 I C 92, Kainalstngh v Ramhhorosha, 1943 Nag 
99, 2(B IC 387 ^ ^ 

id) Arunachalm v Suba^ 11 Mad 290, 17 MLJ 393 ; 3 MLT 7, 
Kh&a Eo Khewet v Nantgtam, 40 I C 86, 14 Bom LR 25 
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feree is constituted, a holder of the instrument (Mde notes to 
Section 8 j,upra) The pajee or the endorsee is a holder by 
negotiation (e) 

Difference between ordinary transfer and nes^otiation: — 

While the Act does not prohibit transfer oi negotiable instiumcnts 
otherwise than b} negotiation (/) and the equitable title to the 
instiumcnt may be transiericd bj the holder m possession bj 
a deed or by the order ot the court (9), tianster undei this 
Act has the eftect of conterring upon the holder m due couise 
such special lights and piuilegcs as the oidinary tiansfcree ot 
a chose in action does not enjo} a c he takes it fiee trom all the 
detects of its preiious holder {h) , and it entitles the tiansfcree 
to the possession ot the document and to recocer the amount 
due thereon in his own name (i) But the provisions laid tiown 
in this Act must be strictl> followed to entitle the tiansleiee 
to the special pinileges oi a holdei m due course Thercioie, 
It a bill pavable to older is transfeiicd b\ mere delivery and 
not bv cndoisement and delivery as this Act requires, the bill 
cannot be said to be negotiated and such transfei will have the 
eftect of a tiansfer under the ordinar} law passing only the right, 
title, and mtoiest of the tiansieror ( j) An endoiscment on 
a note to pav X or oidei as ])ei ai counts <itl<uhed, without 
recouise, is a ncgotuitum and not an assigunuiit of the 
instrument {j^) It will, thus, be seen that thi ilitteiencc in the 
legal eftect of tmnsfer undei this Act and of that under the 
ordinary law is considerable It is, however, to be noted that 
a document is negotiable, if bv the custom of the money market 
it IS transferable like cash A delivery order may or may not 
be negotiable, the question depends upon the conditions attached 
to it and the usage of trade under which it is issued (k) 

Collateral Securities: — ^There is a conflict of opinions as 
to the legal effect of transfer or negotiation on collateral securities 


{«) 

m 


(£) 

(A) 

M 

{/) 

( 7 ‘> 

(A) 


Lloyds’ Bank v Chartered Bank, (1929) KB 40 

Mutkur V Kadtt, 28 Mad 544, Lodd Gcmnda v Mvmtappa, 31 

Mad 534, 4 ML T. 341, KuthalaUngam v Packtam, 21 M.LT. 422, 

SIC 17 

Secretary of State v Radhtka, 46 Mad 259, Fmmalal v Hargapal, 
51 I C 250 

Mam Chandra v Romtkan, 24 Mad 657; Makmnad v. Rmga^ 24 
Mad 654t Kuthrtr v Madtf, 2S Mad 544 

Sadasuk v Ktshm Perskad^ 46 Cal 663, 23 CWN* 937; 29 CLJ. 
340, 15 I C 216 ^ , 

Fatkai Ambadt v Knshnan, 11 Mad 290, Abhay v Ram Chandra^ 
17 Mad 461 ; PmnaM v Hargapul, 51 I C 250; 29 P R* 1919 
Rmn Jaa v Skakabuddm, WZ7 Lah 89 ^ 

Khaa Bo Kkewet r Namgram, 10 BwLT 92, 9 LBR. 143, 40 
IC 86 
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%e whether securities deposited for the debts due on a pro- 
note pass along with the transfer or negotiation of the pionote 
In some cases it was held that the securities passed along with 
the debt (/) But these decisions have not been followed m 
later cases and it has been held that the endorsee for value of 
a negotiable instrument, the amount of which is secured by a 
mortgage by deposit of title deeds, cannot claim to enforce the 
mortgage without a registered conveyance of the mortgage 
securities (m) 

15. When the maker or holder of a negotiable 

Indorsement instrument signs the same, other- 

wise than as such maker, for the 
purpose of negotiation, on the back or face thereof or 
on a slip of paper annexed thereto, or so signs for the 
same purpose a stamped paper intended to be completed 
as a negotiable instrument, he is said to indorse the 
same, and is called the ^hndorser 

NOTES 

Object of the Section: — ^Indorsement which, in the 
technical sense as applied to negotiable instruments, means 
writing by one his name on the back of the instrument, is neces- 
sary m the interest of the endorsee It is meant as a guarantee 
by the maker of the indoisement to the indorsee that (i) at the 
time of the indorsement the indorser has a good title to the 
instrument, (ii) that the instrument is a genuine one, (lu) that 
all prior indorsements are genuine 

What constitute valid indorsements* — To operate as a 
\ahd indorsement it must be on the back or face of the 
instrument except in the case of G P notes where the 
indorsement must always be on the back (n), or on a slip of 
paper annexed thereto but not on a copy of the instrument (lo) 
It must be by the maker or holder or by the drawer, the 
indorsee or the payee (p) but not by a stranger (g) Even if 
a stranger puts his signature he does not make himself liable 


<;) 

(m) 


(n) 

(<>) 

(P) 

(q) 


Nataraj^i v South India Bank, 37 Mad 51, Perumal v Perumal, 
44 Mad 196, Ctmntah v Gopala, 26 MLT ^2 
Elumatm v Balkrtshna, 44 Mad 965, ImpertdJ. Bank oj India v 
Bengal National Bank, 59 Cal 377 (PC); Rata Gopala v Rangor 
natha, 40 LW 481 
Section 5 of Act XIII of 1886 
ATdeshtr v Khoseddas, 32 Bom 247 

Malmtad v Ranga, 24 Mad 654 ^ ^ 

Suppat V Kandaswamtf 19 BW 560, 1924 Mad 617, 80 I C 567; 
Kothemda v Rcmtah, 41 I C 186 
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on the instrument but he may take the liability if he guarantees 
payment (r) 

Nature of Indorsements: — It is not indispensable that 
any particular foim of word should be used (s) Signature of 
a part>, endorsing, or the mark of an illiterate holdei is suflSci- 
ent under section 3 of the Genera! Clauses Act When tlie 
intention to transfer ib clear, an\ thing may be written over the 
Signature or mark and the indorsement will be valid (t) The 
word 'signed' has not been defined in the K I Act d'herefore, a 
man may sign a pionote b> getting some one to write his name 
for him although such man dots not affix his mark the i etc (i^) 
But a ineii acknowledgment of rectipt of mone} due 
undei a pronote or word indicating conditional directions to 
pay IS not an indorsement under this section (v) The spelling 
of the name in the indorsement must correspond with the spell- 
mg in the instrument itself even if the name of the payee or 
indorsee is wrongly spelt or if they are wrongly designated in 
the instrument The pacee, ho\\e\er, if he likes, ma\ add his 
correct name in bracket (zu) Initials will suffice The index - 
sement need not neccssani> be in ink but ma} be in penul al- 
though the tormei is pieteiahle to axoul risk of defacement (x) 
After cn dilation when there i-. no space left fox further 
mdoxseniuit m the bu<I\ of the note, an mdoisenicnt can lie 
made on «i slip ot papti attache<l to the noU* Such a slip is 
called 'Allonge' (t^) 

Blank Imtriimeiit:— Though in<I< n sement pi estipposes 
the existence ot a completed insliunienl \et a transtes ma} be 
made of a bill previous to its completion by imlorsenKOt and 
delivery (vide Section 20 po^t) 

16 . ( 1 ) If the indoKser si.i’iivS his name only. 

Indorsement "iti blank" the indorsement IS said to be 
and “in full” “uT: blank,” and if he adds a 

direction to pay the amount mentioned m the 

(r) Brojendra v Hmdusthan Co Ins Society, 44 Cal *578, Thakersav 

V Ktshendas, 1925 Sindh 9 

is) Stvarem v Mouleen, 33 Mad 34, 19 MLJ 509, b MLT 237 , 3 
I C 428, Babulal v Budftoo, 1935 Oudh 264 154 I C 575 
(/) Ilnd; Snmeasa v Venkatamal, 24 MLJ 296, Ramjt Das v Shujaud- 
dm, m LC 704; Abhoy v Ram Chandra, 17 Mad 461 
c«) Ma Hum v Memng. 1936 Rang 27 161 I C 528; Kunhtpmambatk 

V Anthoh, 59 rc 943 

{v) Chanduy Ramtenm, 39 ML J 273, Manmohim v Secretary oj State, 
22 W R 106, 13 B L R 359 

t 2 Stark 29^ 

(X) Geary v Phystc, (1826) 5 B and C 234 

<x’) MonmoMm v Secretray of State, 22 W R 106, 13 BL.R 3S9. 
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instrument to, or to the order of, a specified 
“indrtTw ” person, the indorsement is said 

to be, “in full”, and the person 
so specified is called the “indorsee” of the instru- 

ment 

(2) The provisions of this Act relating to a payee 
shall apply with the necessary modifications to an 
indorsee 


NOTES 

This section enumerates the two classes o£ indorsement e g 
indorsement in blank and indorsement in full and also 
defines the term ‘"indorsee"’ When the indorser only signs 
his name on the back or face of a note, as the case may be, 
without mentioning the name of the person in whose favour 
the indorsement is made, the indorsement is said to be in blank 
In such a case the instrument passes by mere delivery as i£ it 
were a bearer note It has, therefore, been held that a 

transferee by mere delivery of such an instrument is not a 
party to it, the payee is neither liable under it nor is he 
entitled to the privileges of the same (y) But a bona fide 
holder of an instrument, indorsed m blank, may constitute 
himself the assignee by making it payable to himself by 
inserting over the name of the indorser “Pay to A B or 
order” 

Endorsement in full: — ^When an indorsement specifically 
mentions the name of the person m whose favour it is made 
as “Pay to A or order” or "Pay to A" over the signature of the 
person making the indorsement, it is said to be m full It must 
contain a direction to pay although no actual form is prescribed 
Thus, an indorsement stating that a note is made over to X on 
a particular date and signed by the payee is an indorsement in 
full and will operate as a negotiation when the instrument is 
delivered (a) But an acknowledgment of payment signed by 
one of the alternative payees is neither an indorsement in full 
nor an indorsement in blank and cannot be an assignment of 
actionable claims under Section 130 T P Act (la). 


{x^) Section 34 B of E Act, P C Bhandan v P N Bank, 1938 Lah 528t 
181 I O 272- 

(y) Valjee v Harsoak, 62 ML J 239, Sivaram v M>otdeen, 33 Mad 34; 

19 MLJ 509, 6 MLT 237. 3 IC 428 

(z) Snntvasa v V’enkatammcd, 24 MLJ 296, Swarama v Mmdeen, 33 
Mad 34, 19 MLJ. 509, 6 MLT 237; 3 I C 428 

(n) Kwihtparambath v Anthoh, 59 I C 943, 1921 Mad 122. 
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Sub-section 2: — This sub-section was added by section 3 
of the N I (Amendment) Act, 1914 (V of 1914) 

It protects the drawer and the indorsee as well, if the 
signature of' the indorsee is not genuine (b) 


17 . Where 


an instrument may be const! ued 
either as a promissory note or 
bill of exchange, the holder may 
treat it as either, and the instrument 
shall be thencefoiwaid treated accordingly 


Ambiguous instruments 
at his election 


NOTES 

When trom the form or the terms of an instiument it 
admits of being construed either as a pionote or as a bill of 
exchange it is an andaguous msUument and this section gives 
the holder of the ,unhiguous instrument the option to treat it 
as cither 'fhus, where in a bill the drawei and the dratiee 
are the same peison or wheie the drawee is a fictitous jierson 
or a peison incapable of enteung into a contract oi generally 
when the instiument is ma<le in term or form so .imbiguous 
Th.it it IS doubtful whether it is a pionote oi a bill of <xch,mge 
the holdei nw, at his option, tieat it as eithei (<) Bills 
drawn In an agent on the principal. In one branch of ,i bank 
on another, are ambiguous documents id) A peison who 
accepted a inindi, purpoiting to he a promissorc note, was held 
liable as an acceptor e\en though his name w,is not imlicated 
therein as a drawee (e> When .i hun<h is ambiguous te 
when it may be taken as a jironote or .is a bill of exchange 
the holdei is cntitU*d to tnsit it as either (/) A hiindi is some- 
times a pronote and sometimes a bill of exchange (<;) But 
once the election is made to tie.it the instrument as a bill of 
exchange the holder cannot sulisequeiilK elect to tieat it as a 
proiiole (k) and 7'itr t’crw An ambiguous document must 
be distinguished fioni an inchoate instrument While the 


(b) Jasjtvandas v The Nagar Central Bank, 1926 Bom 2S2, 50 Bom 

118, 28 BomLR 226, 93 IC 619 

(c) Jagei \ Ibrahim, 57 Cal 695, 1930 Cal 697, 129 I C 3(B, jS«6< 

Kazmi V Lackman, 1930 Pat 239, Jalan Chattel v Asharam, 22 
CLJ 22; 33 I C 247 

(d) Lachman v RamckandTa, 51 I C 859, Radka Ktshen v Htraletl, 
58 I C 313 

(e) lagesk v, lirrahtm, 57 Cal 696, 1930 Cal 697, 127 I.C 306 
(/) Ibui 

(g) Radhaktshm v. HtreUal, 58 I C 313 

(k) Ibid; Sftmvasa v Venkata, 24 MLJ 296; Sakimem v The New 
Onented Bemk Corporatum, 15 Bom. 267. 
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former must be construed either as a bill or as a note, the 
latter will be neither imtil it is filled up by the holder And 
before it is so filled up and made complete, no liability will 
arise thereunder Thus, an instrument containing neither the 
name of the payee nor of the drawer, though the defendant 
had accepted it, was neither a bill nor a note (h^) 

Stamp chargeable: — Section 6 of the Indian Stamp Act 
provides that where an instrument falls within more than 
One description and the duties chargeable thereunder are 
different it will be chargeable only with the highest of such 
duties The right of election given to a holder under section 
17 of this Act is absolute and is not taken away by section 6 
of the Stamp Act Section 17 of this Act is to be read as a 
proviso to section 6 of the Stamp Act {%) 

18 . If the amount undertaken or ordered to be 

Where amount IS stated Stated differently m figures 

differently m figures and and in wolds, the amount Stated 
® m words shall be the amount 

undertaken or ordered to be paid 

NOTES 

The object of this section is to guard against inadvertent 
slip or inaccuracy A man is more likely to commit a mistake 
in putting the figure than in putting the sum in words 
Therefore, greater reliance is placed upon the written words 
than upon the figures 

Written words prevail: — ^It is customary for bills and 
notes to have the amount within the figures at the top of the 
instrument and, in words, m the body of the instrument 
Where there is a discrepancy between the two, the sum denoted 
by the words is the amount payable and evidence cannot be 
adduced to show that in fact there is a mistake made m writing 
the words m the body of the instrument (^^) The figure at 
the top or margin is meant to strike the eye immediately as a 
note or summary of the contents (j) ^nd may be helpful in 
supplying the omission (k) The section has no application 
where the amount given in the margin is in words and differs 


M’CaU V Taylor, <1865) 34 LJ (CP) 365 
(t) Alagppa V Narayancm, 1932 Mad 7^; 36 LW 599, 140 IC 315, 
63 MLJ 548 

(i*) Halsbuiy vol 11, p 466, (1839) 5 Bmg, 425 (NL) 

(t) Garrard v Lewas, (18^) 10 QBD 30 
(*) 11 LBR 439 
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from the amount in woids in the body of the instrument 
In such a t<ise e\uU‘nce will be .idmissibie to prove the 
intention of the pailies, but it the amount in the body of the 
instrument be in figures, the applicability of the section 
becomes doubttu! It maN, howecer, be submitted that having 
regal d to the underhing principle of trustworthiness of 
written words o\e# the figures the wiitten words should 
prevail Similaih, if the wiitten words oh an instrument differ 
fiom the printed matter the written words will piecail (f). 
Where the woids in the body of the instrument aie <imbiguous 
the maiginal figure and the stamp ma> be tiken mto> 
consideiation in conslniing the words </*) *Vn omission m the 
bod\ of the instrument mac he added to bj supci sci iption (/*). 
OInious mistakes or omissions m the written words will not 
invahd.ite a document procided the intention <if the parties is 
clear («i) 

19 - A promissory note or bill of exchange, in 
which no time for pacmenl is 
specilied, and a cheque, are 
pa\al)lc on demand 

NOTES 

The section ma\ he conccnicnth le.u! with section 21 
(post) 'I'he inseitioii of the word ‘cheqin’ seems to be 
superfluous as the \erv definition of ‘cheque’ in stction 6 
of the Act shews th,it it is <dv\a\s an ’on demand’ instrument 
A note which docs not fix an> dale for pavmenl is p, 13 able 
on demand («) The cause of action on such notes arises 

on the date of execution of the instrument {»> and time is no* 
necessit} to proce an\ demand to complete the cause of action ( />) 

(I) P<mi V Chotalal. 30 Bom 1, Hainan v Cholalat. m Bom 360 
(D Hahbury vol 11 P 613 

(f) R V Blhot, (1777), 1 Leach 210, East PC «1 
(in) R V Post, (1806) R & R 161, Phipps v Tanner. (1881) 5 C & P. 
488 

(«) TtUu V Maivappa, 45 I C 22, 18 M W N, 177, 8 L W 501 
(<?) Brajendra Ktshore v Hindustan Insurance, 44 Ca! 978, Durga 
Prosad V Kahcharan, 40 C L J 84 , Framroz v Mahomed Essa, 50 
Bom 266, Ranpt v Ktskon, 1940 Cal 401 ILR, 

(1940) 2 Cal. 362 44 CWN 985 191 I.C 606 

(p) D N Saha v Bengal National Bank, 47 Cal 861: 33 CL.J 541, 

1921 Cal ZC&i 60 IC 940, Annamal v Velayuda. 39 Mad 129^ 
(FB), Secy of State v. Pemdtt Radhka ihasad, 46 Mad. 259^ 
288; Cp 1919 MWN. 185. 
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20 . Where one person signs and delivers to 

T . ^ j another a paper stamped in 

Inchoate staioped ms- .i. i i ^ 

tnments accordance with the law relating^ 

to negotiable instruments then 
m force in the States, and either wholly blank or having 
written thereon an incomplete negotiable instrument, 
he thereby, gives pnma facte authority to the holder 
thereof to make or complete, as the case may be, upon 
It a negotiable instrument, for any amount specified 
therein and not exceeding the amount covered by the 
stamp The person so signing shall be liable upon 
such instrument, in the capacity in which he signed the 
same, to any holder in due course for such amount: 
Provided that no person other than a holder m due 
course shall recover from the person delivering the ins- 
trument anything m excess of the amount intended by 
him to be paid thereunder 


NOTES 

Persons often lend their mercantile credit to others signing 
their names in blank papers to be afterwards filled up as 
completed documents (g) A person in possession of an 
incomplete bill in any material particular has a pnma facie 
authority to fill it up and thus he is an agent of the person 
delivering the blank instrument Therefore, where a person 
gives another a blank hundi with his signature he pnma facie 
authorises the latter to fill it up and to give to the world the 
bill as accepted by him and cannot set up secret stipulations 
between himself and his agent against a bona fide holder for 
value (r) The principle is not so much of agency as that 
of estoppel When a bill blank as to the drawer’s name is 
accepted by one who delivers it to another, the latter is 
authorised to insert his name as a drawer and to use it and 
so to give the bill currency (r^) The power to fill up the 
blank is not cancelled by the death of the acceptor A party 
can fill up a blank m an inchoate instrument and sue on it 
himself after filling it up or endoise it to some one (j) No 


{q) Daniel Sec 142 

(r) Shanttdas v Hrralal, 59 I C 657 1921 Nag 113, Hndoy v Kail<is, 

1940 Pat 377 186 IC 809, Hart v Nathu, 1941 Pat 504 194 

IC 433 

(r>) Scardv fackson, (1875) 34 LT NS 65 

(s) M N P L Ftrm v Kermm, 17 I C 915, Bnjbhuson v Ramianantr 

1932 Pat 324, 13 Pat LT 506 
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suit can he on an inchoate instrument unless the blanks are 
filled in b} the pajee {#) , but the plaintiff can sue on the 
original loan itself («) As law does not require a cheque 
to be stamped the section does not applj to cheques (if^) 

Incomplete instrument* — An mstiument may be wholly 
or partial!} incomplete Where the drawer only signs 
his name ,md le<i\es eierj thing else to be written afterwards 
it IS wholly incomplete Rut where he k.iM.s a blank about 
the .iniount oi the date oi the name ot the pa\ee, it is paitially 
iiKompkte Tn am case the section authoiises the holder 
to fill up the blanks and complete the document and bind 
the signet as if he signed a completed clocument The name 
of the pa}ee is usu.ilh Utt a blank to enable the holder 
to p,£ss on the instrument without peisonalh incurring liability 
as an mdoiscr {z\) 'I'here is no fixed tune limit within which 
the right of completing an mstiument is to be exercised but 
it must be done within a leasonable time '^i'hc <uithonly 
may be exercised In any holder and not necessarily by the 
pel son to whom the inchoate mstiument is delneied (rw) 

L nder section 9, the pa\ee is <i holder in due course and 
the pin liege of the section extends to him (reM It can be 
filled up c\c'n .liter the de.ilh ot the acceptor (i) An acceptor 
cannot sft up ih<' pk.i that titlui the dr.iwmg oi the indorse- 
ment IS ,1 fnrgen ( i*) 

Delivery: — ^The condition precedent to the enforcement 
of liatiihtv of a signer is that he should dclnei the instrument 
to another W'here there is no delnerv, no question of liability 
arises W’^here a p<TSon signed a bl.mk acceptance and 
placed it in his drawer from where il was sfolt*n, completed 
and negotiated, it w.is held he was not liable e%en to a holder 
m line course as he never delnercd the bill to he filled up 
by ,my boch (v1 The settion presupjioses negotiation on 

ft) rbtd 

(«) ir<iAMf<!rw«e5jff V Surjadaz, 5 Cal 39, Punjab National Bank v 

Mercantile Bank of Indta, 13 Bom L R 8^ 

(«9 .4 B V Sokon, 1937 Lah 816 176 IC 30 

(v) Cokuldm V Radkaktsan, 54 IC 3 

(Mf) Crucklev v Clarance, (1813) M & S 90 

(to*) Llovds Bank v Charteied Bank of India, (1929) 1 K B 40 

(x) M N P L Firm v KtTwan. 17 IC 915, Cartel v White, (1883) 

25 Ch » 666 

(x>) In re Gooch, (1921) 2 KB 593 

(y) Awde v Dtx&n, (1851) 6 Ex 869, Baxendak v. Bonnet, (1878) 3 

QBD 524 (CA) 
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the part of the person signing the blank or incomplete 
instruments (z) 

Stamp paper: — The instrument must be stamped at the 
time of delivery The stamp must be according to the law 
for the time being in force in the country for the negotiable 
instruments The statutory estoppel will not operate if an 
unstamped document is signed and delivered But the signer 
of an unstamped instrument may be held liable under the 
general law on the ground that by such signature he makes a 
lepresentation that he will pay (<a) The estoppel under this 
section applies only to the papers the signature covers The 
delivery of several signed stamps separately does not give 
prima facie authority to stick them together for the purpose of 
a single document, much less can unsigned stamps be attached 
to a signed blank hundi to make thereon a negotiable ins- 
trument outside the maximum value covered by the signed 
stamp (fc) The stamp requires to be crossed by the signature 
But a document, whose stamp has not been crossed by the 
signature, may still come under section 20, if the stamp had been 
cancelled in accordance with section 12 of the Stamp Act (c) 

Amount: — No question will arise if the amount is not 
blank or is determinable But in case it is blank or not 
ascertainable the holder will be at liberty to put any amount 
up to the maximum limit covered by the stamp the instrument 
bears Persons other than a holder in due course will not be 
able to recover more than was intended by the instrument. 
A holder in due course can recover, under cerlam circumstances, 
more than is intended by the drawer up to the maximum 
limit allowed by the stamp (d) So long as the amount of a 
pronote can be found out from the instrument itself without 
extraneous aid the omission to state it in the body of the pro- 
note does not vitiate its character as such (e) 


21 . In a promissory note or 

the expressions 

On pre- ct j.: 

on presentment 

demand The 


"At sight’ 
sentment ” 

“After sight 


bill of exchange 
“at sight” and 
mean on 
“after 


sight” means, 


expression 
in a promissory 


(z) 

(«) 

{&) 

(c) 

(d) 

(e) 


Punjab National Bank v Mercantile Bank of India, IS Bom LR 
835 

Smith V Prosser, (1907) 2 KB 735, 751 

Gakuldas V Radhakisen, 54 I C 3 oic 

Emperor v Jcmahir Thakm, 14 ALJ 643; 38 All ^0, 34 IC ^5. 
Gerrrrd V Lewis, (1882) 10 QBD 30, Herdman y Wheeler, (1902) 
1KB 361 
1 Bur LJ 172 
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note, after piesentment lor sight, and, in a bill of ex- 
change, after acceptance, or noting for non-acceptance, 
or piotest for non-acceptance 

XOl'ES 

note p,i}Al»le “at Mght” oi ‘<»n pitscntmcnt’ is ,i note 
payable on <U"ni,ind like a note which is specific all j' staled 

to he pacahle on deinami or a note fot the pairntTit of which 

no tina is inenfioneii t Section 22 All the four kinds 

of notes aic ‘<>n demand’ nott s 'riie csiptessions ‘at sight’ 
,md ’on piesentment’ mum ‘on dem.ind’ (/) lUit still there 
is an impoit.mt dith re-net ht tween ‘at sight’ and ‘on 
pu'sentmenl’ notes tin one h.uul and notes sjx-eifiealb stated to be 
paeahle on tlemaml .ind notes foi the pajment of which no time 
IS menlitnud, etn the tsthei In the loimei class of notes the 
Cause of action tioes not aiise before the note is actually pu*sent- 
t*d and the de-mand is made while in the latter class n need not 
be pie-seiitetl at .dl and no demand need actualh be made It, 
thcre-toie lollows that the- note of foime i class does not 

beeoim- paeable hetou it is piese-nted and, theie-toie, limitation 
cannot begin to uin hetou- piesentalion < )f' the* lattei class 
the- limitation v\ouhi tun tiom the date- of thi instrume-nt 
Iniler the Indian Stamp Act Schedule 1 Aits 13 ,ind 

49 stamp neces^arv m all these- cases will he the same- The 
expression “a tier sight” has no more meaning than “at sight” 
if no dehnile pe*nod is prefixed to it as, for instance, “30 days 
alter sight” at the end of which it beefimes p,uablc If no 
such period is pre-hxed to it, it w ill mean the same thing as 
■‘at sight’ t<7) In case of a note, the- phiase ‘after sight’ means 
after exhibition, thereof, to the m.iker for foumling a claim 
for pajment (/A, anti m c.ise- of a bill of exchange, the- phrase 
mt-.ins after acet-ptance, or noting ftir non-acceptance, or 
piote-st foi non-aCeeptanee (A. 


22. Th<‘ maturity of a promissory note oi bill of 
exchange is the date at which it 
falls due 


‘Matunty ’ 


Ever} 

Da>s of grace 


piomissory note or bill of exchange which 
IS not expresseti tt> be pa) able on 
demantl, at sight oi on presentment 


{/) BuTfiapTasad v Kaheharan, 40 CLJ 84. 
ig) Byles (19th Ed ) 79 
(A) Hahnes v Harn'ion, (1810) L Taunt 323 
to tl827) 7 B & C 416 
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IS at maturity on the third day after the day on which 
It IS expressed to be payable 

NOTES 

This section and the three succeeding sections lay down 
the rules for maturity of the negotiable instruments Notes 
which are payable on demand mature on the day the instrument 
IS executed Notes payable at sight and on presentment 
mature when presented and payment is demanded These 
instruments are not entitled to days of grace and become 
payable at once (;) As there is nO' particular date for 
maturity of these instruments they cannot be said to be over- 
due under section 59 so as to affect the subsequent holder 
with notice of defect of title (k) A note or a bill of exchange 
which IS not expressed to be payable on demand or at sight or 
on piesentment is at maturity on the third day after the day 
on which it IS expressed to be payable (/) Where a note is 
payable by instalments days of grace are allowed after each 
instalment falls due in spite of the use of the word 
"'punctually” (m) , but the parties may contract themselves 
out of the days of grace (n) Where days of grace are allowed 
presentation of the instrument must be on the last day of grace 
and not earlier Earlier presentation is invalid (o) No days 
of grace are allowed for cheques which are always payable 
on demand (p) Interest can be charged for the days of 
grace (g) When there is a contract to that effect interest 
can be sued for before the principal matures Maturity of 
interest can, however, be postponed beyond thhe maturity of 
the principal (r) The law of the land where the note is ac- 
cepted determines the number of the days of grace The section 
does not apply to hundis in oriental language which are governed 
by local usages (r^) 


(t) Hennadrt v S^shamrm, 1930 MWN 1232, 1931 Mad 113, 130 
IC 477 

(k) D N Suka v Bengal Nattmcd Bamk, 47 Cal 861, 33 CLJ 541, 

1921 Cal 302, 60 I C 940 

(l) Ganga v Htra, 39 All 85, 14 AL J 1166, 27 I C 608 
Im) Schaverten v Morrts, (1921) 37 TUR 366 

in) Sub a v Rcmasw€mi, 28 M 244, 30 Mad 88 (FB), VaUappa v 
SuBramamtam, 26 MLJ 494, 15 MLT 342, 23. IC 431 

(o) Sec 24 (1) B of E Act, Kennedy v Thomas, (1894) 2 WB 759 
iP) 30 LW 470 (PC) 

(^) Daniel Sec 614 

(r) V Roberts f (1795) 1 Esp 261 

(r*) Karam v Nthal, 1940 Lah 14 1^ I C 693 
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23. In calculating the date at which a pro- 

Q>lc»i.to£=>.tontyol y note or bill of exchange, 

bjl! or note payable so made pajabie a stated iiuniher of 

months after <Iate oi altei sight, 
or after a certain e\ent, is at 
maturity, the period slated shall be held to teiminate 
on the day of the month -^Nhich corresponds with the 
day on which the instrument is dated, oi presented for 
acceptance or sight, (,>r noted foi non-accejitance, or 
piotestetl Jor non-acceptance, oi the ewent hapjiens, or, 
w’heie the instiunient is a hill of evchange matle payable 
a slated number of montlis after sight and has been 
accept e<l for honour, with the <ia\ on which it was so 
accepted If the month m which the peiiod would 
teimmate has no corresponding <iay, the pciiod shall be 
held to teimmate on the last day of such month 

Illustratton'' 

(a) i m’Kotiablc snUramt'nt, datfci 2*3lh January, 1878, is made pay- 
able at one month after date Tlie mitrument is at maturity on the third 
day after the 28th February, 1878 

(ft) A negotiable imtrumcnt, dated 30th August, 1878, is made payable 
three months after date The instrument is at maturity on the 3rd 
December, 1878 

(c) A proimssory note or bill of exchange, dated 31st August, 1878, 
IS made payable three months after date The instrument is at maturity 
on the 3rd December. 1878 


NOTES 

The tune is ahtats to be comput«‘(I according to the 
Gregorian Calender (r“1 except m case of hundis where, if 
ail} custom to the contrary pretads, the rule will have no 
application In case of undated instruments the time of 
maturity is to lie reckonetl from the date on which it was drawn 
(s) Tt the date gntn is an impossible one, as the 31st of 
September, computation of tlate foi matunty shoultl begin from 
the nearest date ic from the 30th Sept (G If the date 
inserted is a wrong one the holder is entitleil to treat it as a 
correct date 


(r*) Ceneral clauses Act section 3 (33) & (39). 

(i> 6ifes V Bourne. (1817) b M & S 73 

(f) Latifannessa v Dhan Kuwar, 24 Cal 382 But see Almas v 
Mahamad, 6 Cal ®9 
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Usances: — Foreign bills aie drawn payable at what are 
known as ‘usances', that is to say, the time appointed for pay- 
ment of a bill drawn in one country and made payable in 
another The length of the time so appointed varies in dif- 
feient countries and is regulated by the distance and facilities 
of communication between the two countries and is governed by 
the custom ot the country where it is payable 

24. In calculating the date at which a promissory 

Calculating matunty of note or bill of exchange made 
bill or note payable so payable a certain number of days 
ramy days after date or after date or after sight or after 

a certain event is at maturity, the 
day of the date, or of presentment for acceptance or 
sight, or of protest for non-acceptance, or on which the 
event happens, shall be excluded 

NOTES 

This section specifies the date from which the time of 
maturity is to be calculated It is well settled that in case 
of commercial instruments drawn payable at so many days 
after sight the day of the date is to be excluded in calculating 
the time of maturity {u) Where an instrument is payable at 
a fixed period after date, or aftei sight or after happening of 
a specificed event the time of payment is determined by exclud- 
ing the day from which the time is to rim and by includmg the 
day of payment (■v) The time of' maturity may, however, be 
acceleiated, by the insertion of a condition, as where it is 
stipulated that if the acceptor suspends payment, the amount 
shall become due and payable at the option of the holder Such 
clauses in the bills and notes do not affect negotiability (v^') 

25. When the day on which a promissory 

note or bill of exchange is at 
maturity is a public holiday, the 
instrument shall be deemed to 
be due on the next preceding business day 

Explanation — ^The expression “public holiday”" 
includes Sundays, New Year’s day, Christmas day if 


(if) Nanak v Keshodas, 27 I C 608 
(v) (1795) 6 Term Rep 300 

(V*) 9 Bom LJ 591 

5 
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either of such days falls on a Sunday, the next follow- 
ing* Monday (k)od Friday, and any other day declared 
by the Central (lOvei ninent, by notification in the official 
Gazette, to be a public holiday 

NOTES 

In England when the last ilaj at grace falls on Simda>, 
Christmas day oi a da} appointed !>> Rojal Pioilaniation 
as a public fast ami thanksgning da\ the nistuiincnt is 
pa\iible on a piccechng businet^s <Iac When the last day of 
gKicc IS a luink holida} multi the Rank llohda}s Act 1871 
and the second tlav of giact is a Hank htilular the nistruinent 
IS due and pa\ahk on the succteding biKincss da) (to) In 
this section no distinction is made between a pnlihc holiday 
and a Bank holiday as in England and the instrmntnt becomes 
due on llu next piecedmg luisiness <hn (x) Hie ixwcets of 
L<>cal taneinnHni mulei the explaiuition ha\c In^tn (kit gated 
to llu Coinrnissioneis in Sindh bv the (uweninunt of Bomliay 
undei Section 2 oi Act V ot 18^>S (a A Hie expiessum laual 
Cunernment in tlu (‘xp!an<ition lias been substiuiUd In Central 
<kneninient" In the Cantinnunl at Indui (Adaption of Indian 
Laws) Oidei, 1937 


CHAPTER HI 

Parties to Notes. Rirxs and Cheques. 

26 . Kvciy per‘<o!i capable of coiitrac'tinj^, ac- 
001(1111.54 to the lacc to which 
be- is 'subicct, nia> Imi.I himself 
awl be boinul b> the makmjif, 
drauinji’. acceptance, mdousement, delnery awl 
negotiation of a promissory note, bill of e.Kchangc or 
<hcciuc. 

A minor may draw, indorse, delner and 
. negotiate such mstniment so as 

to innd all parties except himself 


{«') Halsburv Vol HP 477 

(x) Ganga v Htra. 39 All 8fe. 14 A L.J 1166, Nmak Smgk v jKesAo 

D(iS 27 I C 

(t*) Bombay Gazette* 1903* Part 1 p 449 
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Nothing herein contained shall be deemed to 
empower a corporation to make, indorse or accept such 
instruments except m cases in which, under the law for 
the time being in force, they are so empowered 

NOTES 

This section deals with the question as to who are 
competent to be parties to notes, bills of exchange or cheques 
as makers, drawers, acceptors, indoisers, payees or holders 
thereof The capacity to incur liability as a party to a bill is 
co-exlensive with the capacity to contract (y) Section 11 ot 
the Indian Contract Act lays down that every person is 
competent to contract who is of the age of majority according 
to the law to which he is subject and who is of sound mind, 
and IS not disqualified from contracting by any law to which 
he IS subject It, therefoie, follows that a contract entered into 
by a pei son not competent to contract under that section e g 
by a minor (^), or by one of unsound mind (a), is void % e the 
contiacl is void against the disqualified party even with respect 
to a bona fide holder There is no bar in the Contract Act 
preventing a disqualified person from becoming a promisee or 
a payee or an indoisee to negotiable instruments (fe) Age of 
majority will be regulated by the law of his domicile (c) 
Under the Indian Majority Act (d) all persons who have 
attained the age of 18 are major, but when a guardian has 
been appointed under Act VIII of 1890 (e), or where only an 
order has been passed under that Act for the appointment of 
a guardian even though the certificate has not issued (f) 
the minority of the person will extend to his 21st year The 
position is not affected by the subsequent discharge of the 
guardian by the court (.^) 


(y) 

iz) 


( a) 
(&) 
(c) 

id') 

(^) 

(/) 

ig) 


Sec 22 (1) B of E Act 

Mohort Btbt v Dharamdas, 30 Cal 539 (PC ), Ma Hmt v Hashtm, 
32 CLJ 214 (PC), 38 ML J 353, Jagon Ram v Mahadea, 36 
Cal 768, N agendas v Anand Rao, 31 Bom 590j Sura) Nor am v 
Sukhu Aktr, 51 All 164, Chengalroya v Natneappa, 117 IC 133, 
Batted am v Enayak, 24 Bom 181 
Machaima v Usman, 17 MLJ 78 
Ulfah V Court, 33 All 657, 8 ALJ 670; 11 I C 20 
Kashtba v Shrtpat, 19 Bom 697, Lachmt v Fate Bahadur, 25 
AH 195 

Act IX of 1875, Sec 8 . ^ . 

Ibtd^ Gordhandas v Hart Bullav, 21 Bom 281, Ruldra v Bhola, 
12 Cal 612 ^ , 

Mungntram v Oursahat, 17 Cal 347 (PC), 9 Cal 901 overruled, 
Shtvram v Krtshna, 31 Bom 80 

N agendas v Ancmda, 31 Bom 590, Btshen v JLalp, 14 I C 301, 
Jagonram v Adahadea, 36 Cal 768, Gordhandas v Hartvalab, 21 
Bom 281, Gopal v Gonesh, 4 CLJ 112 
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Disquahfiedi persons.-— I he <lis<|uahlaationt nuiy he due 
to the pu)\isiuns ot the Ccmtiact Act oi iaa\ aiise tioui the 
pioxiMoiis ill atn special inaclinent ^fhc disc{Utdihid persons 
i»eiH lalh a!i\ in inniois, (n) peininis oi unsotiucl nund by 
tCiison ot Iuntic\, ulux}, intoxication cU , (ni) those <iisc|uahfied 
undii coininoii law (iiiun cuenius ot inauuil wonitn under 
Knuhsh law), in) peisuns disijuahtud in slaiule law 
t|nopncUus uiiih I the Omit oi Waids or an attxicuUuiist 
uiiiku the I )eican .\i»ucullinal \ct or <ui nisohcni undei the 
IiisoheiHv laws) 


Minor:-- the nnntints in each case must he speiiiically 
I)k<uh‘d aiiii pio\cd {h) and the onus ot pioof lies on the 
dekoilant uIk^ sets up the plea <n ininout). (t} What 
coiistiliites leinoiilv uiKlei the hnlian law has lieen stated 
iKioie It has also been slated htdiiie that a contuict by a 
mmoi is \oul i p and cannot he ratitnd h\ him aitei attiinment 
oi majontc {k} Ki^am* a nnnoi is not esioppiil fuim jileadmg 
mniiinl' e\in u he hiis falsely repiesenUtl himself to he a 
maim ii) \nd since the cMpacit\ to iiaui halnhtt on a 
negouahk nistnurent is ciMXtt^nsne with t!ie i4tpa<it\ to 
ciinliaif a mnt<u is not habU in am ua\ uiuku a iontiact 

on a mstrunant h noi is lu liable <\en for 

dainaee*- on um nni; nitti a tonii ni in nusu pi esentation 

am! tnuid iwl \ccoultng hi some a piomissoit noti made 
hr a mmoi lamg void cannot ioiin ilu» iiiiisuleiation ot a 
flesh note ^xecuUtl bv hnn attei his atfanmunt ol majouly (o), 
while atemding to the Cakiitta High Couit there is nothing 
unUwliil in an intant’s pacing toi the ptopiui} he has 


m Raja of Deo v Abdulla 45 Cal W CPC 45 I A fm Kuhon 
V ill Ikmed. 8^ 1 C 108 
($} Hatn \ Abdul Hahm, W I C 207 

f;) Mohon Btbt \ Dharmndas, 30 Cal 33^^ (PC)i 30 I A 114? 7 
C \V X 111, 5 Bom LR 421 » Jagmtram v Makadm 36 Cal 768, 
13 CW\ 613, 11 IC 72 1, Ma Hmi v Hmkmh 32 CLJ 214, 
Sa ML| 353 (PC); Nogen^^s % Anmtda Mm, 31 Bom 590; 9 
mm LR 4<m, Daiiaram v Bma\ei, 24 Btm 181, Ckengaimya 
\ Kmntappa, 117 I C 133 

(f) Mamsumm \ Anihappa Ih k! L I 122, Bhahu \ Belmmuk, 51 I C 
410 38 PR 1010 Anmrnatk \ Khudumai, S3 IC 123 
(!) Makamad v Yeoh Om, 21 CWN 257 (PC 43 I 4 256, Nm^ob 
Stddtq Ak % f minium, 102H PC 152, SS MLJ 88; m Bom. 
I R 1316, Brniwm \ Mihtmalan, 38 Mad 1071, Kkanml v 
Lakka, 9 Lah 701 (FB); Aawab of Mufsludabmd v Stim, 56 
Cal 252 

(m) Ma Hmi v Hmium 33 ML I 333 iPC L 32 CLJ 211 
(If) Mahmmd v Ye^k Oos 21 CWN 257, 13 I A 236, Nomb ^ 
Munhtdabad v Btknh, Cal 232 

(a) Mimmsuamt v Anibuppa 16 ML I 122, Kmmn v Bmmiii, 11 
I a 321 
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received and promised to pay for and, therefore, such a note 
IS enforcible m law (o^) A note executed by the minor for 
necessaries of life supplied is not enforcible against him (/>), nor 
a note executed by his guardian (p^) In these cases while the 
note or bill is not enforcible against the minor it may be enforci*- 
ble against othei s Thus, m the case of a note, made by a minor 
and endorsed by another person, the latter cannot set up the 
plea of minority of the maker in a suit by a subsequent 
hoi del (g) A minor cannot be made liable for a bill drawn 
on him by a third paity (r) But if the bill was drawn upon 
a minor and was accepted by him after attainment of majority 
he would be liable as an acceptor because his incapacity to 
contract had alieady ceased (^) A minor is not liable on a 
post-dated cheque drawn before coming of age but for which 
he leceived consideration after coming of age (t) 

Although a minor cannot be a party to a negotiable 
instrument, an instrument executed by him and an adult 
jointly is binding against the adult and is not absolutely 
void (li) But the case will be different if the instrument is 
executed by the minor alone and the money is taken by both 
the adult and the minor In that case the instrument cannot 
be enforced (v) Although a minor is not bound by an instru- 
ment his surety is (w) 

From the above it would appear that a minor cannot 
be made liable under a negotiable instrument under any 
cn cumstances whether as a maker, drawer or acceptor etc 
But the Act does not prohibit a minor from acquiring benefits 
under a negotiable instrument Indeed, a minor can be a 
pioniisee or pa3ee or holder and can enfoice payment by a 
suit (r) He can endorse, without being bound by the indor- 
sement, to enable the indorsee to make the maker, drawer, or 
acceptoi liable (y) 


(P) 

(Pf) 

(^) 

(r) 

(s) 
4t) 
(w) 

iv) 

(w) 

(X) 


(y) 


Kandcm Btht v Srmaratn, 11 CWN 135, ArtmiUgam v Durmsmga, 
37 Mad 3S 

Prabhubhai v RuUta, 1923 Bom 304 
Swammatha v Natesa Jyer, 56 Mad 379 
Sec 122 post 

WtUtams&n v Watts, (1803) 1 Camp 552 
Stevens v Jacksan, (1815) 4 Camp 164 
Hutley V Peacock, (1913) 30TBR42 

Jamna v Bmanta, 39 Mad 409 (PC )j Kashiha v Sripat, 19 Bom 
697 

Ma Hmt v Hashim, 38 MLJ 353, 82 CLJ 214 (PC), Angad 
V Srmath, 3 IC 403 
Kashiha v Snpat, 19 Bom 697 

Uliat V Goun, 33 All 657, Remgaraju v Maddura, 24 MFJ 363, 
Ragkara v Snmvasa, 40 Mad 308 (FB ), Muniya v Perumal, 24 

l^uuel ^ 227, Rohtl Khand & K Bank v Row, 7 All 490 
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A minor can issue cheques asyaiiist a hank if he has funds 
theie hut a bank iannot ieco\cr the inonej from the minor if, 
b) mistake, the minor oMudraus A mnioi son, as ai^eiit of 
his father, can enter into a contract for his fathti, if duly 
aiithoi ised (c I 

Lunatics I lun 12 tif tiie fmlnin Contiaet \ct defines 
what is sound rnnd tni the puipost ot enteiu\i^ into a contract 
\ hinatii oi ii Aliunken ptison <n ain oth< i poison who for 
the linu beniu is nwap^ible ot iindt i standing the efftct and 
si^natuie a lontouf at the tinn makincr it, is on the 
sanu tnotme nunoi aiui a tonliaii b\ a lun<Uic is 

a!*suiuuh \u!d 1 he pi<‘Mnnption is in ta\our of 

S 4 mlt^ I I The p*nt\ pleadini^ lunai\ oi incapacity to under- 
staml thi^ ii>nti<ia must pH>\e this to lia\e cxistii! at the time 
oi iontnal it) ami a pi^inUifi who dialbmites a dttai on the 
l^round oi un-^oiuiiiness of mind must suttkumtK tstablish this 
in ouk i to uet lehet ut) Tn nn ahd<ile a contiait it is 
nesessan to |n<n<‘ that the othei paU\ had knowled|jje of 
1 unact 1 1 ) 

Imolvents and Wards of Court: -- \ msohmil or a wsird 
ot Coint IS aKo mconipt t<'nt to tonliail uiult r tin* special 
pioMsioiiN oi tho'.t !tiw s \ and the lau that applns to minors 
apphis to tin in lUit it an mstmment is txt*cutul m f«uour 
o! an uisohcnt atler adjudication hi tan stu^ on it if the 
uct‘i\tt dois not inlerxene (g) 

Alieus;» ahen may enter into a iontract am! so even 

an ahen cnemv luim^ in Bntish India in the same wa> as 
tf he weic a Biitish siit>ject (A) 

Married women:~There is no bar in Indian law to a 
maiiicd woman enteimi^' into a contiact Kngltsh w<mien domi* 


(^) P^iiamaptxi Ckeiitar \ Shattrmugan Chuimr^ II Mad 815, 35 
ML I m, 2t MLT SI, 8 I W 317. 49 !C 23 

(a) Skamnagur Juh Fact^rv v Ram Xaram 14 C%il 1B9, Rangasmmnt 

\ Sankaraimgam, 43 Mad 816. Mmkmma v Osmm, 17 MLJ 
7S Kami^u \ Kanm, il FR 1912 

(b) Tirummmmgai Ramaswamt 1 MHCR 214 

Cr) Mam\umiar v Ra^kuwmr 55 Cal 285, Jmnmmn \ Mahabtf, 1926 
(kidh ITiL 9S IC 857, Smamulu v *\mkdammai, 30 Mad 145 
id) Ram Sakie Bkukkut v jLaiia Sahva, 8 Cal 119, Md Yakub 
V Abdul Qmidus, 68 IC 372, 1923 Pat 187, 4 Pat LT 17 
(e) Marmaik \ Kn^hm II Cal 152, Ranga^amt \ Smk&Ta» 43 Mad 
816 

(/) /agm Mam \ Mahadeo, 36 Cal 768, Snfm&km v Rtidm Prakas, 
17 Cal 941 

(g) AM M&hamad \ Vad$ la! 43 Bom Wm, Ram Badap v Bttkrah 

19 I C S8; Smmmdu v Andaimmmai, 30 Mad 145, 10 Bom LR 
23 

(h) Naturalisation Act 1S70? CP Code Sec 83; 1 Lah 236 
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ciled in India and married here are governed by the same 
rule (^) 

Corporations: — corporation is not competent to make, 
indorse, or accept a pronote, bill of exchange or cheque unless 
specific authority for the same has been given to it by the 
Articles of Association (/), or if no such specific authority 
IS found, such power can be implied if it is necessary and 
incidental to the purpose for which it has been created (k) 
In the absence of such express or implied authority a 
corpoiation will not be bound by a note or a bill drawn by 
a managing agent oft the company even to a holder in due 
course (1) When such specific or implied authority exists 
it must be exercised by the officers duly authorised in this 
behalf and in the name of the company (m) The liability of 
the company should be made plain on the face of the instruments 
otherwise, it won't be liable with regard to third persons (n) 
Thus, when a hundi drawn in favour of X was endorsed 
twice by him 'X' and 'X' managing agent of Y and Co, it was 
held that expression 'managing agent' was merely decorative 
or descriptive and so the company was not liable 
Dissolution of a company determines its own power and 
necessarily its delegated power When an instrument was 
^ executed by the director but not in the name of the company, 
the company was not held liable on the instrument even 
though the seal of the company was used (o) After 
liquidation, a liquidator cannot make or endorse notes (p) It 
IS material to consider whether the corporation is a trading 
company or a non-trading company The term trade is not 
co-extensive with business , it has a restricted meaning A 
trading company may exercise such power, but a non-trading 
company cannot, unless such power is expressly conferred by 
the Articles of Association Therefore, a Railway company ( 5 ), 


(t) 

{;) 

(k) 

U) 

im) 

(n) 

(n^) 

(o) 

(P) 

iq) 


Indian Succession Act, Sec 4, Mamed Women's Property Act (111 
of 1874) , Sec 7 

Rang€£samt v Scmkatahngamf 43 Mad 816, Muraltdhar v Subdu, 
3 Bom 149, Chumlal v Spencts Hotel, 1 BLROC 14 
Shamnagar Jute Factory v Ram Naratn, 14 Cal 1^, Rangaswamt 
V Sankaraltngam, 43 Mad 816 
Sec 22 (2) Bill of Exchange Act 

Ramasamt v Municipal Council, 29 Mad 360, Raman v Munrctpal 
Coukctl, 30 Mad 290, Ahan v Trtmbuk Mumctpality, 28 Bom 66 
Srtlal V List Of Anttscepttc Co , 52 Cal 802, In rt N ew Fleming 
sptntng and Weavtng Co , 3 Bom 439, 4 Bom 275 
Snlal V Lister Anttscepttc Co, 52 Cal 802 t 

In the matter of the Jajodta Cotton Mills Ltd , 1927 Cal 612, 31 
CWN 683 

Ram Chandra v Venhataranane, 23 Mad 527 
Bateman v Midtoates Ry Co , ( 1866) I D Rp 499, 505 
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a gab company (?), a mining company (j) which are not 
tiading companies cannot Inml ihemseKes b> pionote unless 
the po\\<.r IS exprcbsh contein-d on them b\ then charter or 
Ai tides of Association 

In a tiadmg pnrtmiship om partnei has an implied autho- 
iit} to bind the otheis In signing or endorsing notes and 
bills 


27. Kvei> 

Agency 

oi lie bomid ]>> 
name 


person capable j)f ]niultiij> himself 
oi of beitif; Ixnttul, as mentioiiecl 
in section id, huin so hiiid himself 
a dnh anthon/ed aj’cnt acting in his 


A general authont> to transact business and to 
receive and dischaige delits does not cooler upon an 
agent the jiower of accepting or in<loising hills of ex- 
change so as to hind his pimcipal 

An anthontc to <ha\\ hills of exchange <1oes not 
of Itself impoi t an aulhoutc to indorse 


\'( >Th:S 

']'he present section de.ils \\ ith th< queslion r>t authority of 
one person to entei intt> a contract on lithalf of another 
so as to bind him {/) The scope of this section is to be 
distinguished from that of section 26 which deals with the 
capacity, ic the lawful powei, ot one KHTson to contract 

to bind himself The aulluintv dealt with m the present 
section IS the act of parties while (apaeilv is a cic.ition of law 
The authoiit\ lefcired to in this section must lie the authority 

of a person capiible ot contiac'ting within the iniantng of 

section 26 so as to hind him Want of capacit\ is inrurahle 

while want of aoithontr can be cured by ratification («) The 
precious section deals with the legal coinfielenee of the 
pnncip.il to contract to hind himself and the want of capacity 
Will make the whole conti.ut %oid, %vhile the presemt section 
deals ■with the power goen to the agent to enter into a contract 


(t) In Re New Fiemnfi Spwtttng «£ TfVot’ing Ca., 3 Bom 439, 4 Bom 
275; Chitrashala v Oajamn. 24 Bom. L R 355, 67 l.C ^1. 
(s) BraAma v Roim/i, (1837) 3 Bing Nc. 963. 

(s*) Bmarast v Golam, 13 M I A 3^ 

</) Mancherska v. Govind. 32 Boox L.R 1035, 

<«) Chalmers C9tli Ed) p 70 
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on behalf of a principal so as to bind the latter Any defect m, 
or the total absence of, such authority can be cured by the 
principal ratifying the contract made by the agent While the 
pimcipal must have' the capacity to contract, the agent need not 
have such capacity as he is a mere instrument for bunging the 
principal into legal relationship with third parties A minor or 
an insolvent or ward of court t e persons who are disqualified 
to contract on their own hehalf, may act as an agent of the 
principal (v) 

Agent: — ^An agent is a person employed to do an act for 
another, or to represent another in his dealings with third 
persons (w) A person who is competent to do* an act himself 
may as well have it done by an agent Thus, a person may 
authorise another to execute a pronote for him and it is valid 
although he does not put his maik thereto {x) if the agent has 
authority to sign (y) An agent may put his own signature on 
the insliument making it clear that he does so on behalf of the 
piincipal (^) As pointed out before, any person including those 
who are incapable of contracting themselves (a) can become an 
agent 

An agency may be created by express words, written or 
spoken, or it may be implied from the circumstances of the 
case (&), or from the established custom of a trade (c) The 
authority of an agent may be general or special (d) In the case 
of special agency the agent is circumscribed by the limits of 
actual authority {e) In the case of general agency the principal 
IS bound by all the acts done by the agent m course of his 
employment provided they are within the scope of general 
authority even if such acts be against the private instructions of 
the pimcipal (/) When the authority is expressly conferred 
in writing such authority should be strictly construed {g) 


{v) Palanmppa v Shunmugam, 41 Mad 815, 8 hW 317, 36 MLJ 
90, 24 MLT 51, 49 IC 23 
(m) Indian contract Act, Sec 182 
ix) Balayya v Subbyya, 40 Mad 1171 

(y) V Mahamad, 57 Cal 595, 1930 Cal 697, 129 I C 305 

iz) Suba V Ramasa^i, 30 Mad 88, 1 MLT 377; 16 MLJ 508 
(FB) 

(a) Falamappa v Shunmugam^ 41 Mad 815, 8 LW 317 et seque 
Ih) Indian Contract Act, Sec 187, Bank of Bengal v Rcmumathcm, 
43 Cal 527 (PC), Festonjee v Goal Mahammed, 7 MHCR 
367 

(c) Mottlal V Unaa Cammerctal Bank, 59 MLJ 661 (PC) 

{d) Vekataramcm v Narasmga, 38 Mad 134 

(e) Fenn v Harrtson, (1790) 3 TR 757 

(f) Brynt Powers v Bankque, (1893) A.C 170 

Ghushtram v Raja Muhtm, 6 CLJ 639, Jamuna v Ekford B Cal 
I, Pakmtappa v Arumwhellan, 23 MLJ 595, Krtshncm v Raman, 
39 Mad 918 
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W here the pa> ee of a note ga\ e a power of attornc} to an agent 
to sell, eiidoise or to assign, it was held that the agent had 
authont} to endorse a\\a\ the note b\ \\a} ot security for a 
loan made to him (h) An agent who has authoiity to draw a 
bill has not neccssanlv the authonty to endmse or accept it (^) 
A power to discharge or satisfy a debt does not carry with it 
power to execute or endorse a note (;) Rut a power to sign notes 
jointly with others implies a powex to make a note for accommoda* 
tion ol another {k) 

A geneial powei as to management and to do all lawful acts 
of all kinds {! ) oi to act as a merCiUitile agent (m) <loes not 
aiiihoiisi the *igtnt to diaw bills oi endoise them foi his principal 
as he mg outside the scope ot his emplo\nient Geneial power 
gi\en to tlie managci of a silk faclorx docs not authorise him 
to draw ot accept notes foi the company (n) 1'hough the title 
of the endoisee <U pends ii|K)n the aiithontc of the agent endors- 
ing the instmmenh it c<ninoi be made to depend upon the purposes 
for which the agent pci foi ms his act under the power (o) 

Acting' in his name: — Having reg<ir<l to the pieViilence of 
benami tiansactions m this csxuntn, that is, to the piactice of 
acciinnng piopcit} or nghls in the name of anotlnn the use of 
the woiils cntitle<l m his own name/ in the dehnition of liolder^ 
IS most significant and the} weie mseiteil h} the legislature for 
the purixise of pre\enting am one ftom ckunung the lights of 
a hohici unde I the Act on the ground that the ostensible holder 
was a niiu beniinukir In the case ot instruments intended to 
be negotiable and to pass from h«md to l«md, usage and jxihcy 
alike required that the real contract shouhl tippcsu on tlie face 
of the mstiument ( uH Theiefore, the name of the principal 
must be disclosed m the iiistumunt and the agent should affix 
his signatuic on behalf of the pniuipal to a\oiii his |K*rscmal 
liability ip) An undisclosed principal is not recognis<»d in the 

(k) Bank af Sinned v Me Lem! ^ 5 MIA I, Bank af Bengat v Fagan, 
3 MI \ 27, Bank af Bmgal v Rammihmi, 43 Cal 527 (RC). 
(i) Sanka KttHhnmuriht v Bank of Burma, 35 Mad* 692 
(;) Smmmi v Addi Rajak, (1864 ) 2 MHCR 177 
(k) Bank af Rangimn \ Sama:>un4atam, 8 Bur LTI 26 I C 2S3 
CD Satya \ Gabmda, 14 CWN 114, Ram v Banwm$, 1938 Lah 41 
171 I C 112 

(m) Pestonjt \ Gtwl Mahamad 7 MHCR 36*i 

(n) Ferguson \ U me hand, 33 Cal 313 

(») Bank of Bengal v McLeod, 5 M I A I , Bank of Bengal v Fagan, 
5 MI A 27 

W) Suba V Ramasamt, 30 Mad 88, 16 MLJ 508; 1 M,LT 377 
(FB) 

(P) Nasdntllak v Anande Smgh. 42 All 642; 18 A.LJ. 831, 57 I C 
45, Sanktdas v Tarabat, 1920 Nag 274, 118 LC 673 
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case of a negotiable instrument (^) Where a note is executed 
or endorsed by an agent on behalf of a principal who is speci- 
fically mentioned m the instrument as liable, the principal alone 
IS liable (r) If the principal is not mentioned in the instrument 
as the person liable, the note cannot be enforced against him and 
the agent will be personally liable (s) The name of the person 
or firm to be chaiged upon a negotiable instrument should be 
clearly stated on the face or on the back of the document It is 
not sufficient that the prmcipars name should be in some way 
disclosed, it must be disclosed in such a way that on any fair 
interpretation of the document he appears as the real person liable 
on it So where a pronote was executed by R described as the son 
of P who with the other members of the family constituted a joint 
family firm and there was no reference to the firm of P, the 
firm was not made liable (t) Unless an executant of a pronote 
cleaily indicates thereon, eithei by an addition to his signature 
01 otherwise, that he executes it as an agent of another or that 
he does not intend thereby to incur personal responsibility he is 
personally liable Merely describing oneself in the note as the 
holder of a power of attorney from another does not shew that the 
power included a power to sign pronotes or that the note was 
signed in pursuance of the power The agent may put his 

ovm signature on the instrument making it clear that he does 
so on behalf of the principal and the latter alone will be bound 
(li) Instead of the name of the principal the agent may 
according to the prevailing practice, use the name of the firm 
over his signature indicating that the transactions are those of 
the firm (y/) But the mere addition of the words 'agenf or 
'manager' or 'Secretary^ or 'Managing proprietor' or 'Superin- 
tendent of Treasury' after the signature is insufficient to exclude 
the personal liability of the signatory as they are merely to be 


(q) Sadsuk V Ktshen Prmad, 46 Cal 663 , 36 MLJ 429, 10 LW 

143, 50 I C 216 (PC), Sttaram v Chemandas, 52 Bom 640, 13 
Bom LR 1300, 1928 Bom 516, Banktdas v Taraba% 1929 Nag 
274, 118 IC 673, Suba v Ramasamt, 30 Mad 88, 16 MLJ 
508, 1 MPT 377 (FB), Ashutash v Protwa, 43 CWN 399, 
Raghu V Ram, 1939 PWN 178 

(r) Moolchcmd v Mulchcmd, 1923 Lah 197; 4 Lah 142, 71 I C 951 
( 5 ) Durga V Kcdt, 64 I C 742 

(^) P Chatty or v Mumyandt, 10 Rang 257, 1932 Rang 97, 139 IC 
460, Mahadebram v Jagannath, 1942 Pat 337 201 IC 496 

(P) Konett v Gapal, 38 Mad 482, Atythura v Dhaxma Siva, 1 M WN 
143, 25 MBJ 425, 21 I C 417, Govindm v Nona, 27 MBJ 595 

(u) Si^ba V Ramsamt, 30 Mad 88, 1 MPT 377 , 16 M L J 538 

(FB) 

(v) Muthar v Khadar, 28 M 544, Mmgu Mah v ALVRCT Ft'm, 

1917 M WN 344; 4 ML J 309, S Chetty firm v Mamckam, 1933 
Rang 265; 145 IC 573 
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regarded as dcsignutio personcB (m) Where a note ran aS ''I 
the tindersigned promise to pay, etc , ^and was signed by a person 
described as agent of another, or where a trustee borrowed money 
on his peisonal security for a temple it was held that he was 
personally liable (x) Where the directors of a company 
executed a negotiable instrument on behalf of the company adding 
to then signatures the word 'Directors' it was held that they were 
personally liable and the stamp oi the company at the top did 
not shew that it v/as signed in a representative character (y) 

Even if an executant described himself as the managing 
directoi in the body of the note but affixed his signatuie without 
describing himself as such, he was held personally liable (;?) 
Similarl}^, guardians, trustees or managei s cannot bind their wards 
or the trust properties by notes signed by them 

If t\¥o or more persons are authorised to bind their principal 
by then joint action all of them must sign in order to bind the 
principal (a) 

It has been stated before that an undisclosed principal has 
no place in the Negotiable Instiuments Act Therefore, m an 
action on a bill of exchange or a pronole a person whose name 
properly ai^pears as paity to the instrument cannot shew that 
he was in reality acting foi an undisclosed principal (b) The 


(kt) Sttaram v Chtmcmdas, 52 Bom 640, 30 Bom LR 1300, 1928 
Bom 516 j In the 'matter of Jogdta Cotton Mills 1927 Cal 612, 
31 OWN 683, Syam Sundar v Ttttagar Paper Mills, 1928 Cal 
123; 43 CLJ 566, 32 CWN 125, 106 IC 848, Sadmk v 
Ktshen Prasad, 46 Cal 663, 36 ML J 429, 10 LW 143, 46 I A 
33, 50 I C 216 (PC), Dutton v Mwrsh, (1871) LR 6 QB 361 

ix) Dhtrendra v Nut Exhort, 37 CWN 296, 1933 Cal 660; 146 IC 
928, Swammatha v Srimvasa, 32 M L J 259, Thtruvengadasamt v 
Veer a, 30 I C 778 

(y) Syam Sundar v Tittagarh Paper Mills, 1928 Cal 123 , 46 CLJ 

566, 32 CWN 125; 106 I C 848, Damodar v Rmrmaih, 34 
Bom LR 1327 But see 24 Bom LR 355 , 67 I C 941. Probodh 
v fatmdra, 1940 iCal 177 70 CL J 307 

(z) Ibid 

iz^) Waghda v Musludm, 11 Bom 551 (PC), Surendta v Atul, 34 

Cal 892, Bhawal v Bcnpmth, 35 Cal 320, Mir Sarwarjcm v 

Fakruddm, 39 Cal 232 (PC), Duratsamt v Muthial 31 Mad 
458, Krishna Murtht v Bank of Burma, 35 Mad 692, K^shava v 
Balap, 34 BomLR 996, Saankar v Nathu, 34 BomLR 1001, Ma 
Hmt V Hashtm, 38 MLJ 353, 32 CLJ 214 (PC), Amwalu v 
Namagm, 38 MLJ 631, Han v Surmdra, 41 CLJ 635, Nmhe 
V Doulat, 2 IC 408 

ia) Ducarry v Gtll, (1830) LR 4, C & P 121 

ib) Sadsuk V Ktshen Prasad, 46 Cal 663, 36 MLJ 429, 29 CL J 340; 

23 CW'N 937, 10 LW 143, 50 I C 216 (PC), Sttaram v 

Chemandas, 52 Bom 640; 13 BomLR 1300, 19^ Bom 516, 
Banktdas v Tarabat, 1929 Nag 274, 118 I C 673 
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provisions of the Indian Conti act Act do not alter the rule as ta 
negotiable instrument as, having regard to the fact that these 
instruments are in constant circulation like cash, it would be 
dangerous to allow a party to shew that he is not, but an 
undisclosed pimcipal is, bound by it (r) It will introduce the 
dangerous element of uncertainty prejudicially affecting trade 
and commerce But where an agent is induced to sign on the 
lepresentation that the principal (not disclosed) will alone be 
liable, he will not be personally liable to the person who so 
induced him although his liability to a bona fide holder for value 
continues Where, however, a promisor executed a pronote 
with the object of concealing the debt of a third party and thereby 
deceiving the promisee, it was held that the promisee did not 
induce the promisor to believe that he would not be liable Upon 
the written contract the plaintiff was entitled, under section 28 
of the Act to sue the defendant upon the note (d) 

Agent liable when without authority; — ^The agent should 
act within the scope of the authority conferred on him If he 
acts without authoiity or m excess of the authority conferred on 
him his act is wholly inoperative unless it is ratified by the 
principal or unless the person against whom it is to be enforced 
IS estopped fiom questioning the authority If the 
agent acts within his apparent authority but abuses it, his 
abuse of authority will not affect a bona fide holder (e) 
Malafides of an agent will not affect a holder m due course but 
will affect a holder with notice (/) Where authority is exceeded 
the signature is wholly inoperative and the payee cannot recover 
from the principal even the amount for which the agent had 
authority (p) 

Partnership; — It is the general rule relating to negotiable 
instruments that the name of the party to be bound by instru- 
ments must appear on such instruments either as maker, acceptor 
or indorser (g^) To this general rule there are exceptions 
Thus a person is bound as a party to a negotiable instrument 
though he has not signed it as such, as where a person is a 
partner in a firm and the name of the firm appears on the bill 
or note Undei the pio'visions of the Indian Contract Act the 
signature of the firm is deemed to be the signature of all the 


(d) National Bank v Bansidhar, 34 CWN 145, 1929 (PC) 297, 51 

CLJ 56; 121 IC 193, 57 lA 1 

(e) Bank of Bengal v Fagcm, 5 MIA 27, Bunarsee Das v Ghulam 

Bossetn, 13 M I A 358 

(f) Ibid 

(g) Premabcn v Brawn, 10 BHCR 319 

(g^) Makadebram v Jagannath, 1942 Pat 337 201 IC 496 
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partners including dormant and secret ones and all partners are 
liable under the bill or the note (A) Each partner has a general 
authority to raise funds and do all acts necessary tor and 
incidental to the carrying on of the paitneiship business {%) 
Therefore, when one partnei, for such purpose, signs as such in 
the ordinary course of business, oi the name of the firm appears 
on the face of' the bill the firm is liable but if the partner 
does not sign as such or the firm's name does not appear on the 
face of the bill the firm is not liable even though the bill is drawn 
up for the benefit of the firm (;) Everyone of the partners m 
a mercantile firm of ordinary trading partnership is liable upon 
a bill drawn by a partner in the recognised trading name of the 
firm tor a tiansaction incidental to the business of the firm, 
although his name does not appear on the face of the instrument 
and although he is a sleeping and a secret partner (A) Each 
partner of a trading firm has a pmna-fac%e authority to bind his 
•co-partners by drawing, accepting or endorsing a negotiable 
instrument even though it is not done for the partnership (/) 
and the partners will be bound even when such implied authority 
has been cancelled but not to the knowledge of the transferee or 
holder (m) No such indorsement made in fiaud of the 
co-partners and that too to the knowledge of the holder will bind 
the firm (?7z^) But a partner has no such implied autliority in 
a non-tradmg firm, eg, a railway company, a gas corn- 
pan)^, a firm of solicitors or auctioneers, a mining company 
Their partners have no implied authority to draw, accept, 
or indorse negotiable instruments unless expressly authorised to 
do so on behalf of the firm {n) A banking company is a trading 
firm (o) 


(h) Indian Contract Act Secs 245, 246, Indian Partnership Act IX of 
1832, Sec 18 

(i) Ibid, Sec 152, Sec 19 (1) 

\{%^) Bunarsee Das v Golam Hossatn, 13 M I A 358, Chumlal v Spences 
Hotel, I BLR 14, Gordhandas v Ragkuvtr, 34 BomLR 1137, 
1932 Bom 539; Maung Pe v Tonngoo Timber Co, 10 Rang 204, 
1932 Rang 118, 138 I C 210, Saremal v Kapurchand, 48 Bom 176, 
1924 Bom 260, 76 I C 548 

<;) Somasundaram v Krtshnamurthi, 17 MLJ 126, Shabarcmhasappa 
V Rachappa, 1933 Bom. 1101, 142 IC 837 
ik) Bunarsee Das v Gholam Hossain, 13 MIA 358, 59 MLJ 661 
(PC), Bank of Bengal v Fagan, 5 MIA 27, Solhomal v 
Pohumal, 13 I C 255, 9 BomLR 274, 5 SLR 168 
(0 Krishna Mwtht v Bank of Burma, 35 Mad 692 
(m) Motilal V Lenao Commercial Bank, 1930 PC 238 
im^) Solehamal v PaUmal, 13 I C 255; 6 SLR 168, 9 Bom.LR 274 
<w) Mahabtr v Amla Prasad, 46 All 364, Tim Official Assi^ee of 
Madras v Palantappa, 41 Mad 824, Raghunaihji v The Bank of 
Bombay, 34 Bohl 72, Gavde v Hosmant, 47 Bom. 637 
<<?) Bank of Bengal v Fagan, 5 MIA 27 
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A pronote was executed by two out of three partners 
They did not sign the note as partners of the firm but the liability 
of the firm was disclosed m the note Even there, the firm was 
not bound and the partner who had not joined was not made 
liable ip) 

In some other cases it has been held that the agency need 
not be disclosed m the signature if the name of the firm is suffi- 
ciently disclosed in the body of the instrument (g) 

The liability of the partners is joint, and not joint and several , 
and no partner can bind the firm by a joint and several note 
without the consent of the other partners (r) But under 
section 25 of the Indian Partnership Act (Act IX of 1932) 
every partner is liable jointly with all the other partners and 
also severally for all acts of the firm done while he is a partner 
But the partners of a trading firm can entei into an agreement 
between them by which one or more partners have no power 
to make or endorse notes in the name of the firm although such 
agreement will not affect the rights of a bona fide holder for 
walue without notice (r^) 

It may be noted that though, in the absence of any indication 
to bind the firm, the firm is not liable on a note executed by one 
partner in his name alone, the other partners of the firm will be 
peisonally liable, not on the note, but, on the consideration, when 
the debt is for price of goods supplied to the firm (»r) 

Joint Hindu family: — ^The manager of a joint Hindu 
family is not its agent but represents the family in all its dealings 
with outsiders and on a negotiable instrument drawn by its 
manager the other members would be liable (t) It is another 
exception to the rule of undisclosed principal not being bound {u) 
and the rule is founded on Hindu Taw and not on the law of 
agency (z?) When the debt is incurred for family purposes a 
pronote by the manager will bind other members who cannot 


ip) Sadsuk V Ktshen Prasad, 46 Cal 663 (PC); 46 I A 33, 50 I C 

216 eto, Pattabtfamt v Karmsetti, 1928 Mad 1196; 55 ML J 574, 
1928 MWN 698 

iq) fogesk V Miahamad, 57 Cal 695, Pattabtramt v KamtsetU, 55 Mad 
LJ 574, 1928 MWN 698, 1928 Mad 1196 

(r) Laksmtshankar v Ntshnuram and Ors , 24 Bom 77 
<r^) Indian Partnersliip Act, IX of 1932, Section 20 

(s) Daraga v Ramapralapu, 25 Mad 580 

Knshnananda v Rajarom, 44 All 393 , 20 ALJ 233, 66 I C 150, 
1922 All 116 

(w) Ttkamchand v Sudarscm, 1933 Fat 263, 144 IC 325, 141 PLT 
623 

Ragkunath v Sh 45 All 434, 73 I C 1018, 1923, All 423, 

Kalyrmamnda^mn v Ramascmt, 31 I C 317 
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plead want of authority of the manager (w), but the liability of 
other members is not personal and extends only to then share m 
the family property (x) To make the other members liable on 
the negotiable mstiument itself drawn by the manager the claim 
should be founded also on the original debt and not only on the 
promissory note as such (y) If, therefore, the original debt is 
time-barred but not the note, it is submitted, money will not be 
recoverable fiom ^the other members In the light of these 
decisions it was held that the indorsee of a note executed by the 
managing member could not recover from the other members as 
indorsement was not assignment of actionable claim (ir) But 
since then it has been held that such an indorsee can recover 
from the other members if the debt has been incurred for the 
family and the onus of proving the existence of family necessity, 
but not the actual application of the money, lies on the plaintiff 
(a) The manager must be acting as such , but if he has ceased 
to act as such he cannot bind the other members by acknowledg- 
ing a time-barred debt (b) The term 'Karta’ means head and, 
therefore, the eldest in the family If, therefore, the executant 
IS a >ounger member, the othei members will not be bound in 
the absence of proof of his express or implied authoiity to sign 
on behalf of the family (c) It is to be observed that the views 
set forth above aie not wholly reconcilable If the other members 
of the family are to be made liable on the original debt and not 
on the note as such, then ceitamly the mdoisee of such an instru- 
ment cannot recover anything from the other members as 
indorsee, unless, of course, indorsement means assignment of an 
actionable claim 


(w) Knshnananda v Rajaram, 44 All 393, 20 ALJ 233, 66 I C 150, 

1922 All 116, Bhagawan v Baksht^ 19^ Lah 494; Vtthul v Vtthal, 
25 BomLR 151, 1923 Bom 244 , 72 IC 242, Ram GopM v 
Dhtendra, 54 Cal 380, 1927 Cal 376, 101 IC 573, Bttkeshwcn v 
Ram Lochan, 1934 Fat 629, Raghubtr v Nanak, 1^7 Oudh 528, 
105 I C 421 

(x) MuratiM v Ghudumal, 1933 Lah 1018, Official Assignee v 

Pdlaniappa, 41 Mad 824, Chelkmayya v Varadayya, 22 Mad 166? 
9 MLJ 3, Thakurv Ajodhya, 1969 Pat 490 180 I C 3^ 

{y) Ram Gopal v Dhtremdra, 54 Cal 380, 1927 Cal 376, 101 IC 573, 

Manchersha v Gavtnda, 32 BomLR 1035, 1930 B 424, 

Han V Smnndra, 1925 Cal 1153, 88 I C 1025, 41 CLJ 535, 
Birkishar v Ram L&chan, 1934 Fat 629 

(z) Shmmuganatha v Srmtvasa, 40 Mad 727, Seetharama v Seskiah, 
1912 MWN 1011, 17 IC 417 

(a) NatarajaY Aiyasam% 32 ML J 354, 5 LW 410, Bmjnath v Binda, 

(b) KothandoPta v Arunachella, 32 I C 997 

1939 Fat 97 180 I C 147 

(c) Rmna Pattar v Viswanath, 45 Mad 345, 1922 Mad 23, 15 LW 

130, Krishna v Kdtshnamurtht, 23 Mad 597 (But see 54 Cal 
380, 1927 Cal 376, 101 IC 573 
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The manager has authority to incur debt on behalf of 
the family even though he may have drawn the bill or note 
unconnected with family business or in fraud thereof (d) 
and the minor members of the family are also laible for the 
same (e) But where the manager executes the note in his own 
name and not in the name of the firm the other members cannot 
be made liable on it in the absence of proof that the money was 
required for the benefit of the family or for family business ('/)* 

Miscellaneous; — The ordinary law of agency laid down 
in section 226 of the Indian Contract Act is applicable to 
negotiable instruments (g) A trustee of a temple or mutt is 
not an agent contemplated under this section and a person who 
executes a note as a trustee is personally liable on it as he exe- 
cutes it on behalf of a principal who is incapable of entering into 
a contract (h) A loan incurred on personal security for the 
purpose of a mutt cannot be charged against the trust property 
but remains a personal debt (^) Nor, when a trustee borrows 
money for the benefit of the mutt without consulting 
his co-trustees, can the same be recovered from the mutt pro- 
perty (j) The head of a mutt who has not contracted himself 
out of personal liability is personally liable for the loan although 
he describes himself as such head (k) When the Kamavan of 
a Tarwad does not sign a note as Karnavan no decree can be 
passed against the Tarwad property (/) unless the note is exe- 
cuted foi necessity and the same is alleged and proved (m) 

Guardians of minors are agents contemplated under this- 
section (n) and, therefore, can act for a principal who is 
incapable of entering into- a contract Under the Hindu law^ 
a guardian can bind the minor for a debt incurred for family 




(^) 

if) 

(g) 

ih) 

(t) 


(;) 

ik) 

( 1 ) 

(m) 

in) 


Raghunathji v Bank of Bombay, 34 Bom 72, 11 BomTR 255, 2 
IC 173, Mehla v Bkol0, 9 136, 102 I C 395, 34 All 135, 

Knsknamurtht v Bank of Bt&rma, 35 Mad 692 
Ibid; Bhagawan v Bakshtram, 1933 Lah 494 149 I C 556 
Majtd V SoTocswati, 33 BomBR 225, 1934 AL J 79, 66 MB J 66- 
(PC) 


Balayya v Subbayya, 40 Mad 1171 

Palantappa v Shanmugam, 41 Mad 815, 35 MLJ 90, 3 LW 317;; 
43 I C 23 

Samtnathcs v STimvasa, 32 MBJ 259, 5 BW 323, 1927 MWN 
273, 33 I C 172, Balavenkataram v Maruthamunhts, 1943 Mad 247; 


207 I C 332 

Thtruvengadasamt v Veer a Ptllat, 30 I C 778 
Kastvm v Venkata, 26 I C 356 

G&mnda v Nami, 27 MBJ 595, 1914 MWN 782, 26 I C 750 
Thanakcmmal v Kunhamma, 37 M B J 369, 53 I C 363 
Sabbamma v Subbatayada, 50 MBJ 125, 1926 M^ad 390, 92 IC 


8C© (But see 39 Mad 915) 
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necessity or for his benefit ('o) The question of the personal 
liability of a guardian will depend on whether he has definitely 
and unequivocally excluded his personal responsibility by 
appropriate words in the instrument itself (p) Thus, where 
for the minor’s father’s debt, a guardian executes a note stating 
T shall pay’ he is personally liable (q) If the guardian has 
not executed the note as a guardian the court has no right to go 
into that question (r) 

28. An agent who signs his name to a promissory 
note, bill of exchange or cheque 
^Liabihty of agent sign- -^py^-thout indicating thereon that he 

signs as agent, or that he does not 
intend thereby to incur personal responsibility, is liable 
personally on the instrument, except to those who 
induced him to sign upon the belief that the principal 
only would be held liable 

NOTES 

A negotiable instrument must be free from all kinds of 
uncertainty and should on the face of the instrument shew 
who are liable on it (s') The name of the person or firm 
to be charged upon a negotiable instrument must be so stated 
in the document itself as to make it clear on any fair 
interpretation thereof that he is the person liable on it (t) 
Where the maker of the instrument does not indicate that he has 
signed as an agent nor is there anything to shew in the body of 
the document itself that the executant did not thereby incur 
personal liability, the executant is personally liable (imO The 
section applies to instruments written in English as also in 


(a) Kamestoara v Veeracharlu, 34 Mad 422, Dormsamt v Muthura, 31 
Mad 458, Bechu v BaMeo, 1932 Oudh 832, 141 IC 180, 
Subramama. v Annugham, 26 Mad 330 

ip) Sabapatht v Mantckammal, 1926 Mad 447, 91 I C 879 

iq) Matkasami v Somasundara, 53 MLJ 814, 1927 Mad 1018, 105 

IC 877, Subbama v Subbcerayada, SO MLJ 125, 1926 Mad 390, 
92 I C 805 

<r) Nftnkte v Dowlat, 2 I C 403 

<s) Koneti v Gapala, 38 Mad 482, Sadsuk v Ktshen Prasad, 46 Cal 
663 (PC), 23 CWN 937, Balamappachetttar v Shamnugan 
Chettiar, 41 Mad 815, Damadu v Ravmath, 1932 Beng 607 
it) Sadsuk V Ktshen Prasad, 23 CWN 937, 46 Cal 663; 29 CL J 340, 
50 I C 216, 17 ALJ 405, 36 MLJ 429 , 21 BomLR 605, 
lUPLR (PC) 37, Asutosk v Prahva, 43 CWN 399, Chandan 
V Krtshna, 1944 Oudh 273 20 Luck 1 
<«) Dterga Prasoid v Kcdtchcffan, 64 I C 742, Rama v Anantka, (1950) 
2 MLT 636 
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Vernaculars (v) What the section requires, to avoid his 

personal liability, is only an indication, not in the signature, but 

anywhere in the body of the instrument, that the executant signs 
as an agent of a named principal (w) The words should be 
sufficiently unequivocal to indicate that the agent has not made 

himself personally liable (^) Mere addition of the word 

‘agent’ over his signature will not exclude personal liability as 
it IS a mere description (y) The usual test is if the form 
of the instrument necessarily implies that the agent did not 
intend to incur personal liability 

Where a person induces an agent to sign an instrument in 
a form which does not clearly exclude personal liability he is 
estopped from taking advantage of his own act and from 
making the agent personally liable Such inducement must 
be clear (a) 

The section has no application where the suit is brought 
on the original consideration and not on the pronote and in 
such a case the suit will be maintainable against the principal 
as well (b) 

(For further details of agent’s liability see notes under 
section 27 ) 


29 . A legal 

Liability of legal repre- 
seatative signing 


representative of a deceased 
person who signs his name to 
a promissory note, bill of exchange 
or cheque is liable personally 


<?;) Venkatanccrayana v V enkatanarasimha, 1913 MWN 1005, 14 
MLT 502 

iw) Konett v Gapata. 23 MLJ 417, 1912 MWN 984, 12 MLT 367, 
33 Mad 482 (FB ) 

(x) Subbama v Supbarayad, 50 ML J 125, 1926 Mad 390, 92 I C 806, 

MtctkuTsamt v Somasundara, 53 M L J 814, 1927 Mad 1018, 105 
I C 877, 4 Rang 551 

(y) Sadsuk v Ktshen Prasad, 46 Cal 663 , 36 ML J 429, 29 CL J 340, 

23 CWN 937, 10 LW 143 , 50 IC 216 (PC), Sttaram v 

Chemendas, 52 Bom 640, 13 BomLR 1300, 1928 Bom 516, 

Bankidas v Tarabat, 1929 Nag 274, 118 IC 673 

(z) Veermvan v Pannusamt, 36 Mad! 362, Stva v Padmm, 1941 Mad 
417 195 I C 561 (F B ) 

(a) National Bank v Banszdkar^ 57 I A 1, 5 Lah 1, 8 LW 622, 34 

CWN 145, 51 CLJ 56, 1929 (PC) 297, 121 IC 193 

(b) Sadsuk V Ktshen Prasad, 46 Cal 663, 36 ML J 429, 29 CLJ 340, 

23 CWN 937, 10 LW 143, 50 I C 216 (PC), Suhhama v 

V Subbar ayad, 50 MLHJ 125, 1926 Mad 390, 92 I C 806? 
Venkatachalapati v Ramknshnayya, 1930 Mad 168 
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tjhereon unless he expressly limits his liability to the 
extent of the assets received by him as such 

NOTES 

This section deals with the liability o£ legal represen- 
tatives (c) on a negotiable instrument The language of this 
section IS different from that of section 28 in that there must 
be expiess words limiting the liability and such liability can 
only be limited to the extent of the assets of the deceased 
in their hands Where section 29 specifically applies to a 
given set of facts the principle of section 28 cannot be 
invoked The position of the agent under section 28 is better 
than that of the legal representatives in section 29 Under 
section 28 it is sufficient to indicate that peisonal liability 
IS excluded, ^ e the agent's liability may be altogether 
excluded, while under section 29 it can be limited only to 
the extent ot the assets of the deceased in their hands and 
that too can only be done by cxpiess woids Then liability 
cannot be excluded altogether (d) But in the absence ot express 
words limiting the liability to the assets of the deceased m 
then hands, the legal repiesentativcs vmU be xDcrsonally liable 
The} must defimlcl> exclude then own liabilit} (e) Meiely 
signing as executor does not take away his peisonal liability 
as the word executor is only desciiptive oi decorative (/) 
Where a pi onote is not signed by an executor as such no 
decree can be passed against the estate and the executor will 
be only personally bound (g) In the absence of necessity 
to borrow foi the Estate the executor cannot bind the estate 
(k) A Hindu widow having a limited estate is the legal 
representative of the deceased husband and can endorse a note 
standing in his favour to pass a good title to the indorsee (^) 
If the holder once chooses to sue the defendant as executor he 
cannot enforce personal liability (j) 


(■c) For definition see C P Code Section 2 (11) 

(d) Subbama v Subbarayad, 50 ML J 125, 1926 Mad 390, 92 I C 805 

(e) Ibid 

(/) Hirpbhoy v Raton Bat^ 1933 Bom 444, 35 BomLR. 969, 146 IC 
979 

(g) Ammalu v Farvathi, 43 IC 760, 33 ML J 631; 6 LW 722 
{h) Anant Rom v Nattonal Bonk, 1922 Oudh 20, 66 I C 116 
{t) Gopola V V enkataknshna, 26 MLJ 224, Monmohtm v Secretary 
of State, 22 WR 106, 13 BLR 359, BtdyastMdart v Asutash, IS 
WR 267 

{;) Festonn v Meherbat, 30 BomLR 1407 
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30 . The drawer of a bill of exchange or cheque 

Liability of drawer case of dishonour by 

the drawee or acceptor thereof, to 
compensate the holder, provided due notice of dishonour 
has been given to, or received by, the drawer as herein- 
after provided 


NOTES 

The drawer of a bill of exchange or cheque is the original 
promisor The promise he makes is to the ^effect that in case the 
drawee or the acceptor dishonours the bill or the cheque ^ if 
he refuses acceptance or payment then the holder will not suffer 
in any way but will be able to recover the amount from him 
This also governs the drawer of a hundi who becomes liable 
as principal debtor after the instrument has been dishonoured 
either by non-acceptance or non-payment (jr^) But in the case 
of a Namjog hundi the liability of the drawer arises after dis- 
honour provided the hundi is returned to him in an undis- 
charged state (j^) This section lays down the formality the 
holder has to observe before he can enforce payment from the 
drawee The drawer must have due notice of dishonour under 
section 93 (post) 

Notice absolutely necessary: — The notice of dishonour 
to the drawer is absolutely necessary, and until and unless it 
IS given, the holder has no cause of action against him (k) 
Such notice must be proved by the holder unless he can 
come within any of the exceptions under section 98 {post) 
dispensing with the service of such notice (Z) Neglect to 
serve this notice will absolutely discharge the drawer from 
liabilitiy {m) Subject to local usuage to the contrary, the 
principle of this section is applicable to hundis as well {n) 
The notice must be immediate notice {o) Instead of the 
holder, if anybody else, liable under the instrument, has given 
notice to the drawer the holder can utilise that notice 

Parties to suit: — If the drawee has accepted, the holder 


<;^) Dalsukh v MatiM, 1938 Nag 262, ILR (1940) Nag 502, 182 IC 
842 

if) Lallubhat v JRatan, 1940 Bom 82, 41 BomLR 1237, 187 IC 419 
{k) Mulchand v Suganchand, 1 Bom 23, Ram Ravap v Prolkaddas, 20 
Bom 133, Mtller v Nattofial Bank of India, 19 Cal 146, Ameruddt 
v Bahadur, 30 Cal 977, 7 C W N 878, Ahmed v Chembalh, 1951 
Col 262 

(Z) Verappa v Vellayan, 1919 MWN 780, Jamhu v Sunday aja, 26 
Mad 239, Amiruddi v Bahadur, 30 Cal 977, 7 CWN 787 
im) Bahadur Chcmd v Goluk Rat, 11 Lah. 34, 1929 Lah 577 
{n) Rem V Prolhaddas, 20 Bom 133, MoH v Mott, 6 All 78 
io) Megraj v Gakuldas, 7 BHCR. 137 
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may proceed against either the drawer or the drawee or 
against both (p) If the drawee does not accept, the holder 
can proceed against the drawer alone (q) Where both the 
drawer and the acceptor are liable, in a suit against the 
drawer, he can plead neither that the holder's remedy against 
the acceptor is time-barred (r) nor that the holder has got 
a decree against the acceptor when the decree has not been 
satisfied (9) In a suit by the holder the drawer cannot be 
heard to say that the bill had been discounted before maturity 
by the acceptor and re-issued by him (t) But if he proves 
that the bill was with the acceptor at maturity and was 
deh\ered by him to the plaintiff after it became due he will 
be discharged from liability (%i) The suit has to be instituted 
by the holder within three years from the time of refusal to 
accept (zf) 

Contrary contracts: — ^The liability of the drawer is sub- 
ject to any special contract that may be entered into by the parties 
As for instance, he may contract himself out of any liability 
by an express stipulation in the body of the instrument 
as by putting the words '"without recourse" or by limiting 
his liabilities to the assets in his hand by executing the 
instrument as an executor (w), or, he may w^aive the notice of 
dishonour or other duties imposed by the Act upon the holder 
(x) To limit the holder's prim<i facie right of recourse 
against the drawer, the drawer must shew that w^hen he 
discounted the drafts he bargained that the transaction should 
be "without recourse' or some breach of contract or duty which 
would have the effect in law of discharging or limiting his 
liability (y) The liability of the diawer will not be affected 
in any way even if a collateral security is given and lost (^) 

Time of dishonour: — ^There now remains to be con- 
sidered when does dishonour take place In case of a bill, pay- 
able on demand, the drawer, on failure of payment by the 


iP) Basant v Kolahcd, 1 All 392, Benares Bank v Ptrya Das, 1930 All 
106 

(q) Kahmdas v Dahta, 3 Bom 192 

(r) Jambu v Sundaraja, 26 Mad 239 

(s) Fi^ue V Ram faskunt, 1 W R 95 

(t) Attenborough v Maekenzte, (1856) 25 LJEx 244 

(u) Sec 90 ix>st 

(v) Indian Limitation Act, Sch 1, Art 78 

(w) Ktrkwaody Carr ole, (1903) 1 KB 531 

(x) Jambu v Sundararaja, 26 Mad 239 

(y) Sassoon and Sons v International Banking Corporation, 55 Cal 1; 
32 CWN 30, im (PC ) 195, 54 I A 317. 

(z) Kahmdas v Dohta, 3 Bom 182 
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drawee, immediately becomes liable to- the payee for the amount 
(a) When a bill is payable after sight it is essential that the bill 
should be presented for acceptance, and if on such presentment 
for acceptance the drawee refuses to accept it, the bill stands 
dishonoured (Sec 91 post), and no matter whether the bill has 
matured or not, the holder on giving notice of dishonour to 
the drawer can immediately proceed against him (&) But if 
due notice of dishonour be not served and the drawer does not 
otherwise get notice the mere fact that the payee of a hundi 
meets the drawer sometime after the maturity of the instru- 
ment and demands payment from him will not be sufficient 
compliance with the provisions of the Act and the drawer will 
not be liable (c) 

In case of bills payable at or after a fixed date presentment 
for acceptance is not necessary before that date But if the 
holder presents it before maturity for acceptance and acceptance 
IS refused by the drawer the holder becomes immediately 
entitled to proceed against the drawer the reason being that 
the holder’s right of action against the drawer arises imme- 
diately on dishonour by non-acceptance (d) If after 
dishonour before maturity, the bill is again presented after 
maturity the latter course will not give rise to a separate 
cause of action (e) It has been held by the High Court of 
Allahabad that no presentment is valid unless it is made after 
the bill has reached maturity (/) The latter opinion, it is 
submitted, is more in accord with what is contemplated by 
section 91 which says ^Tefuses to accept upon being duly 
required to accept the bill” and one cannot be duly required 
to do a thing before the time for this comes Where the 
acceptor of a hundi accepted it unconditionally but subsequent- 
ly said that he would pay in three day’s time and the holder 
agreed to the arrangement but did not give notice to the drawer 
and when afterwards the acceptor failed to make payment 
within three days and the holder did not give notice of dis- 
honour to the drawer before ten days it was held that the 
conduct of the holder discharged the drawer from liability (g) 

A member of a Hindu family whom it is sought to make 
liable by a suit on a hundi drawn by a manager of a family 


(a) Ibid 

(b) Ibid, Mtller v National Bank, 19 Cal 146 

(o) Sobhcmcd v Pohumal, 13 I C 255, 19 LW 560 

(d) Ram Ravap v Prolhaddas, 20 Bom 133, Veerapa v Vellayan, 1919 
M W N 780; Mtller v National Bank, 19 Cal 146 

(e) (1842) 1 M and W 506 

(f) ThanduM v Wtlayah Begum, 87 I C 488, 1925 All 442; 47 AJI 
572 23 ALJ 349 

ig) Askaran v Ptr Bux, 12 CWN 644, 8 CL J 163 
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IS entitled to urg-e want of notice upon the manager {h) 
Where there is no allegation that presentment was excused, the 
plaintiff must prove that the drawee was required to accept the 
hill and that he dishonoured it by non-acceptance (i) 

A cheque is a revocable order to pay and before payment 
by the bank the drawer is competent to stop payment (/) 

31 . The drawee of a cheque having sufficient 
funds of the drawer m his hands, 
drawee of propej-iy applicable to the payment 
of such cheque must pay the 
cheque when duly required so to do, and, in default of 
such payment, must compensate the drawer for any 
loss or damage caused by such default 

NOTES 

It IS the banker that is always the drawee of a cheque 
This section lays down under what conditions the bankei must 
pay the cheque The banker as the debtor of his customer is 
?ilways under the obligation to honour the cheque of tlie latter 
provided 

(i) he has sufficient fund of the drawer in his hand, 

(n) the fund is properly applicable to the payment of such 
cheque and 

(in) he IS duly required to pay 

If in spite of the three aforesaid conditions being fulfilled 
the banker defaults to make such payment he is bound to com- 
pensate the drawer for any loss or damage caused by such 
default (k) The loss or damage mentioned in the section is 
not only the actual pecuniary loss or damage the drawer suffers 
by such non-payment but it also includes the loss of business 
or prestige (1) 

The relationship between the banker and his customer is 
that of a debtor and creditor with an additional obligation on the 
part of the banker to honour the cheques of his customer 


(h.y Krtsknasket v Hanvaljt Bkatya, 20 Bom 488 

(t) Kadappa Chettt v Tnupatht Chetti, 86 I C 576, 1925 Mad 444, 
Ahmed V Chwnballt, 1951 Cal 262 
(;) M’Lean v Clydesdale Bankmg Co, (1883) 9 App Cas 95 
(fe) Sndhar v Tyrwkitt, 1901 AWN 113 

(ly Ibtd, Roltn V Steward, (1854) 14 CB 5^, Fleming y. Bank of 
New Zealand, (1900) AC. 577. 
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so long: as there are assets of the latter in his hands (m) The 
contract admits of being renewed or determined at the instance 
of either party (^) Just as the banker has his obligation to 
perform the customer has his duty as well m that he must 
take reasonable care not to mislead the bank, and for any 
negligence on his part to discharge his duty the customer 
will be held responsible (o) But in order to make him liable 
for negligence, the neglect must be shewn to be intimately 
connected with the transaction itself and must be the proximate 
cause of the loss (p) The remedy of a holder of a cheque 
that has been dishonoured is against the drawer and not 
against the drawee who refuses payment as there is no prmty 
of contract between the holder and the drawee (g) But once 
the banker places the amount to the credit of the payee or 
promises payment to the payee the latter is entitled to recover 
from the bank (r) Pass book entry may be shewn by the 
bank to be due to mistake unless the customer has acted on 
the lepresenlation so as to change his position (^) 

Sufficient fund: — Generally the customer opens an ac- 
count with a bank by deposit of money there and, when neces- 
sary, draws cheques upon such deposits in the bank So long as 
the funds in deposit are sufficient to meet the amount payable 
on the cheque the bank is bound to make payment But if 
the cheque is for amounts greater than the funds in deposit 
the bank is not bound to pay even the amount in its hand 
If, however, there is a contract between the bank and its 
customer to grant overdrafts the bank is bound to honour the 
cheque even if there is no* sufficient fund (t) or where there are 
securities of the customer in the bank but not sufficient money, 
the bank is bound to honour a cheque if it did so on a previous 
occasion (u) 

Where the bank already applied the money to the payment of 
customer's acceptance which was made payable at the bankers {v). 


<m) Dhwram v Ganga, 29 All 773, Official Assignee of Madras v Ram- 
chcmdra, 33 Mad 134, Bradley v Agra Bank, 101 P R 1885 
in) Ibtd 

t(o) Official Assignee, Madras v Ram Chandra, 33 Mad 134, Official 
Assignee of Madras v Lupprum, 34 Mad 121, Dorab]i v 
Muncherp, 19 Bom 352 

{p) Ahmed Malta Datuood v Perianan Chetti, 80 I C 261, 1924 Rang 
264, 3 BurLj 22 

(q) U B.R 1902-03 Vol 11 Civil Neg Instruments 5 
(t) Mowp Shamp v National Bank of India, 25 Bom 499 
is) Ibid 

{t) Fleming v Bank of New Zealand, (1900) AC 577 

iu) Cummingv Shand, (1860) 26 LJ Ex 129 

iv) Kymer Laurie, (1849) 18LJQB 218 
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xyr wirerr reqtiJSrtT; ftmds weie paid m the bank shortly before 
dishonour so that the money could not be earned into the 
customer’s account (w), or if a customer having accounts m some 
branches of a bank draws a cheque upon a branch where there 
is no account (x) the bank will not be made liable for dishonour 
Branches of the same bank in different places are distinct units 
and may give notice of dishonour to each other (y) Reasonable 
time should be allowed for payment as the ciicumstances may 
warrant Thus, time is necessaiy for the banker to satisfy 
himself about the genuineness of the signature (^) or for 
ascertaining the position of the account of the customer m the bank 
(;j^) Four hours have been held to be reasonable time 

Fund properly applicable: — ^Where there is an under- 
standing between the customer and the bankei and the former 
contrary to such understanding draws a cheque, the payment 
of the cheque will not be a proper^ application of the fund A 
trust fund should not be payable for any purpose not consistent 
with the objects of the trust (a) But the bank is not bound to 
enquire if the amounts drawn by the cheque are for the use of 
the drawer provided the cheques are drawn in proper form by 
the trustee (&) A banker should not honour a cheque or apply 
the balance to a particular object when he knows that by so 
doing he will be participating in a fraud (b^) 

When duly required to pay; — This means when the 
cheque is presented in proper form and at proper hour by the 
payee The cheque must be presented during the banking 
hours and not at all hours, nor on bank holidays Payment 
should be made according to the priority of presentment (b^) 

Refusal justified: — Besides the orcumstances stated 
before, a bank vrill also be justified in refusing payment if, 

(i) there is a countermand order The order stopping 
payment must be clear (c) A telegram stopping payment 


(w) Roberts v Tucker, (1851) 16 QB 560 
ix) Woodland v Fear, (1857) 7 E and B 519 

(y) Jyottprasad v Chota Nagpur Banking Corporatwn, 8 Pat 413, Bank 
of India V Offend Liquidator, 52 Bom T R 587 1950 Bom 375 
iz) Mourp Shamji v National Bank of India, 25 Bom 499, 516 
{z^) Roberts V Tucker, (1851) 16 QB 560 

(z^) Marzetti v Williams, (1830) 1 B and Ad 415 But Bank of 
England v Vagliano, (1891) AC 107, 157 
(a) Thomson v Clydesdale Bank, (1893) AC 282 
ib) Coleman v Bucks and Oxon Union Bank, (1897) 2 Ch 243 
ib^) Gray v Johnston, (1868) JLR 3 HL 1 
(I/) Ktlsbyv Wtlltams, (1822) 6 B and Aid 815 
(c) Westminister Bank v Hilton, 1926 WN 332 
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entitles the bank to defer payment pending* enquiry (df) 
Payment through mistake, in spite of countermand order, does 
not entitle the bank to a refund from the payee as in such 
a case there is no equitable right of restitution Qe) 

(ii) there is notice of customer's death which vests the 
fund in his legal representative (/) Payment before receipt 
of the notice of the death is, however, valid (g) But notice of 
death of one of the several partners having an account in the 
name of the firm will be no ground to refuse payment to other 
surviving partners who can operate on the account (h) Same 
principle will apply to the cases of joint accounts 

(ill) the customer becomes a bankrupt and the bank has 
notice of such bankruptcy (z-) Bankruptcy of the customer 
vests his property in the receiver or trustee Any payment 
to the customer after notice of his bankruptcy will not avail 
against the receiver or trustee who can successfully claim from 
the bank the amount so paid (j) 

Bona fide transactions with the insolvent, after the com- 
mencement of an act of insolvency and before the presenting 
of the petition, are protected as notice of an act of insolvency 
does not irp-w-f<xcto take away the protection as it does under 
the English law {k) But all transactions with the insolvent 
between the filing of the insolvency petition and the adjudica- 
tion order will be protected if the transactions are bonafide and 
done without notice of the presentation of the petition of in- 
solvency (/) , 

(iv) the customer becomes insane and the bank has notice 
of it (m) , 

(v) there is an order from any court prohibiting payment 

(») . 

(vi) a post-dated cheque is presented before due date (c) , 

(vii) the cheque is irregular as unstamped, ambiguous or 
materially altered {p) 


{\d) Lallamul v Kesh&das, 26 All 493 

(e) Punjab Industrial Agency Ltd v Mercantile Bank, 1930 Lah 852 

if) Morse on Banking, 260 

ig) Bill of Ex Act, See 75, In re Beaumont, (1902) 1 Ch 889 
(h) Backhcndse v Charlton, (1878) 8 Ch D 444 

(t) Mathtw V Sherwell, (1810) 2 Taunt 439 
(;) Vernon V Hcmkey, (1787) 2 TR 113 
ik) Bhagawan Das v Chut ton Lai, 43 All 427 

(l) Secs 57 and 55 of the Presidency and Provincial Insolveny Acts 

(m) Drew v Nunn, (1879) 4 QBD 661, Daily Telegraph v Laughton, 

(1904) AC 776 

(n) Norton v Yates, (1906) 1 KB 112 

(o) Emanuel v Roberts, (1868) 9 B and S 121 
Ip) Ibtd 
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32. In the absence of a contract to the contrary, 
the maker of a promissory note and the acceptor before 

maturity of a bill of exchange are 
noteSd^LeptS^f bm bound to pay the amount thereof. 

at maturity according to the ap- 
parent tenor of the note or acceptance respectively, and 
the acceptor of a bill of exchange at or after maturity 
IS bound to pay the amount thereof to the holder on 
demand 

In default of such payment as aforesaid, such 
maker or acceptor is bound to compensate any party to 
the note or bill for any loss or damage sustained by him 
and caused by such default 

NOTES 

This section as well as section 79 post are affected and cver- 
riden by the pro%''mcial Money Lenders Acts where there are 
provisions regulating payment of loans and the rate of interest 
thereon and where such proMSions have been made applicable to 
loans due on any kind of negotiable instruments Pro- 

vincial legislations regulating money lending and the money 
lenders m so far ,as they are made applicable to loans on a 
negotiable instrument are not ultra vires of the provincial legis- 
latures (q^) 

Position of the maker: — ^This section deals •with the 
liability of the maker of a note and of the acceptor of a bill of 
exchange Ordinarily, the liability of a maker of a note is 
absolute and unconditional from the time of making of the note 
By executing a note in favour of a certain person and delivering 
the same to him the maker becomes a debtor and binds himself 
absolutely to make the payment to him according to the apparent 
tenor of the document If the maker makes the payment such 
payment discharges him from all liability on the note (vide 
Sec 78 post) When for some reason a suit cannot be based on 
the note the liability of the maker is not determined as, subject 


(g) (1851) 10 CB 645 

ig^) Deo Nandan v Ramprasad, 1944 Pat 303, 23 Pat 618 (FB) 
<$“) Ibtd 
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to the law of limitation, the holder can sue him on the original 
consideration (g®) But does this right to sue on the original 
consideration subsist when a note is executed either in discharge 
or in partial reduction of an existing debt ? A note executed for 
such consideration is generally regarded as a conditional payment 
of the debt (g^), and in the absence of proof to the contrary, 
such conditional payment only suspends the right of action which 
revives when the security is found worthless and this right can, 
subject to the law of limitation, be enforced and a suit will be 
maintainable on the original consideration (g®) But the execu- 
tion of such a note being only a promise to pay cannot operate 
as an absolute discharge of a debt The execution of a note in 
lieu of a debt does not necessarily extinguish the original debt 
But if the parties treat it as an absolute pajnnent no suit will he on 
the original consideration (g®) In a decision of the Calcutta High 
Court the position is clearly and succinctly summed up Where 
a cause of action for money is once complete m itself whether for 
goods sold or for money lent or any other claim and the debtor 
then gives a note to the creditor for payment of the money at a 
future time, the creditoi, if the note is not paid at maturity, may 
always, as a rule, sue for the original consideration, provided he 
has not endoised or lost or parted with the note under such 
cii cumstances as to make the debtor liable upon it to a third 
person (g"^)- The plaintiff can recover on the original con- 
sideration if the note that was executed is inadmissible m evidence 
on account of its being insufficiently stamped without proving 
any express promise to repay independently of the note as the 
loan itself implies a promise to repay But the claim must be 
based on the consideration and not on the note (g®) 

Contract to the contrary: — ^While in a promissory note 
the maker is the primal y debtor and promises to pay himself, 
in a bill of exchange the drawer directs another to make the 
payment and undertakes to pay himself in case of dishonour, that 
is to say, the drawei takes up the position of a surety This is the 


(fl*) Culleann v Rakajt, 30 Bom 27, 6 BomLR 879, Abdul v Syamlal, 
34 CWN 554, Mahalabuddm v Md Napr, 40 CWN 473, East 
Bengcd Com Bank v Surendra, 39 C W N 1^5 
(,q*) Impertal Bank v Avanast, 1930 Mad 874, 59 MLJ 513 
{(f) Hakim Rat v Ganga Ram, 7 Lah 206, 1926 Lah 356, 96 I C 445, 
Punjab National Bank v Tajamull, 49 All 257; Dofga 

Vereppu v Rama, 25 Madi 580, Gopala v Rajagopala, 1926 Mad 
1148, 1926 MWN 757, 98 I C 75 

(ff«) Subramama-v Chockhnga, (1923) MWN 91, Cidleanji v Raghujt, 
30 Bom 27, 6 BomLR 879 

(q') Akbar v Sukhan, 7 Cal 256 „ , , tt i t An. 

(tf*) Mahatubuddtn v Mad Najif, 40 CWN 473, Indfa v Hifalal, 40' 
CWN 696, Sndhar v Jahar, 49 CWN 37 
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ordinary rule But according to the present section a contract 
to the contrary may be entered into between these two parties 
inverting their positions and such contract may be proved in 
proceedings between them (r) The payee of a note if he has 
made a contrary contract with the maker is not entitled to sue on 
the note against the contract and the maker can plead that it 
cannot be enforced against him (s) or that the payment is to be 
made by instalment (t) In dealing with negotiable mstiuments 
two principles have to be borne in mind First, the moment it is 
admitted that the maker of a note or the acceptor of a bill made 
or accepted it the onus is upon him to get rid of its liability, 
and secondl}, except under peculiar circumstances, the proof of 
which lies upon the defendant, a man who signs a bill is presumed 
to be liable for the whole amount appearing on the face of the 
document (u) Where, however, one person executes a pronote 
on the faith that another will also execute it jointly with him and 
the latter fails to do so the former will be relieved from his 
liability under the note • 

Position of acceptor* — ^The position of the acceptor of a 
bill IS identical with that of the maker of a note A drawee is 
not bound to accept a bill and no liability attaches to him so long 
as he does not accept ( 7 /) But once he accepts, his liability is 
fixed unconditionally and he undertakes to pay the amount 
according to the apparent tenor of the acceptance witliout present- 
ment or notice of dishonour (w) His liability becomes 
independent of the drawer {x) whose death, or insolvency, or 
non-receipt of the goods, does not affect the liability of the 
acceptor (y) Thus, a bill of exchange against goods was 
accepted at Bombay before the outbreak of W’-ar but the goods 
were despatched m an enemy steamer which after arrival m 
Bombay departed to neutral port to avoid capture The bill was 
presented m due lime and dishonomed On the Government 
issuing a proclamation allowing British subjects to obtain delivery 
of goods on enemy steamer m neutral ports the defendants w^ere 


(r) Bellew v Bank oj Upper India Ltd , 7 I C 727 
( 5 ) Setkh Imam v Ishkah, 10 I C 734, 7 NLR 30, Annamalat v 
Velayu^da, 39 Madt 129, 32 IC 869, 3LW 38,30MLJ 51 
(^) Naga;rdm v Moses, 12 I C 896 

(u) Noser all v Kherchand, 36 I C ^6 

Sundaram v Venatappadastc, 1940 Mad 874 194 IC 846 

(v) BanaTas Bank v Pity a Das, 1930 All 106 

{w) GhamaM v Karamchand, 1^9 Lah 240, Gayadtn y Sn Ram, 39 
All 364, 15 ALJ 267, 39 I C 649 

(x) Motishaw y Mercantile Bank of India, 41 Bom 566, 37 I C 258$ 
Radhabehari y Alexander, 1922 Lah 3^, 2 Lah 335 

iy) Mottsham y Mercantile Bank of India, 41 Bom 566, 37 I C 258, 
Bubby Hurry and Co , v Hertz and Co , 4 Lah 215, 
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held liable on the bill as soon as the proclamation was issued (^) 
Acceptance means and implies that the acceptor agrees uncondi- 
tionally to pay the amount and he is, therefore, not competent to 
prove that he has no funds of the drawer at his hand (a) But 
he can shew that the document he has accepted is not a proper 
document (b) He cannot plead want of consideration for 
acceptance It is sufficient if there is consideration between the 
drawer and the payee (c) 

Compensation for loss: — ^According to this section the 
maker of a note or the acceptor of a bill is bound to compensate 
the holder or any other person, who may have suffered loss on 
account of the default, but is not bound to compensate the party 
in the case of an accommodation note, for whose accommodation 
the note is made or the bill is accepted But if the latter has 
supplied the maker of the note or the acceptor of the bill with 
sufficient fund to take the instrument at maturity he can claim 
compensation (d) 

33 . No person except the drawee of a bill of 

Only drawee can be ac- exchange, or all or some of 
ceptor except m need cxc several drawees, or a person 
for honour named therein as a drawee in 

case of need, or an acceptor for honour, can bind him- 
self by an acceptance 


NOTES 

Who can accept: — ^A. bill of exchange is an order by the 
the diawer upon another, the drawee, to pay a certain sum 
and, therefore, the person, upon whom, the order is thus made, 
IS the only person who can accept it and bind himself When the 
drawee is named in the bill a diird person who is not named m 
the bill, that is to say, whose name does not appear in the bill as 
drawee, is not competent to accept and, therefore, even if a person 
who IS not a drawee and whose name is not m the instrument 
accepts the bill, ^ e , writes the word, accepted, across the bill 


(z) Mattshaw v Mercantile Bank, 41 Bom 566 , 37 I C 258, 18 BomhR 
521 

ia) Maclecd v Jones, 1926 Cal 189, 87 IC 218, M'adhabehan v 
Alexander, 2 Lah 335, 1922 Lah 353, XJtUra v Mutlm, 1927 Mad 
68 

ih) Gopal Chund v Str Jacob, 1930 Lah 640; 123 IC 118 
ic) Joges V Mahamad Ibrahzm, 57 Cal 695 
(d) Fogose V Bank of Bengal, 3 Cal 174, 185 
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no liability attaches to him (e) But where no drawee is named 
m the instrument and it is accepted by a person, such person 
will be deemed to acknowledge that he is the drawee and will be 
held liable (/) as an acceptor for honour under section 108 post 

When several drawees. — If the bill is drawn against 
more than one person all or some of them can accept it and the 
liability will be that of tlie person or persons who so accept 
and not of those who do not accept (gr) The acceptance should 
be made in the same capacity in which he is made the drawee, 
otherwise, the acceptance will not be valid Thus, where a 
person against w^hom a bill of exchange is drawn by name, 
accepts it for or on behalf of a corporation of which he is a 
member theie is no valid acceptance of the bill (h) 

Other acceptances: — ^Where an instrument shewn to be 
on its face a hundi or a bill of exchange was really a pronote 
and was accepted by the defendants wnth the woids “accepted 
payable on due date” at the top, it was held that the defendants 
by their acceptance admitted themselves to be draw^ces and so 
were estopped trom denying liability (^) A bill diawn on A 
through his agent B can be accepted by A (;) A bill drawn 
against two oi more partneis as such may be accepted by any 
one of the said partners But for a bill drawn against a firm, if 
it is accepted by a partnei in his own name, he will be personally 
liable but not the firm {k) 

A person to whom the holder is directed to resort m case 
of need, is called a drawee in case of need and can accept 
without previous protest under section 116 of the Act 

34. Where there arc several drawees of a bill 
of exchange who are not partners, 
each of them can accept it for 
himself, but none of them can 
accept it for another without his authority. 


(e) Mungumul v ALVRT Ftrm, 4 MLT 369, In re New Ftemmg 
Spinning and Weaving Comp Ltd, 3 Bom 439 

(/) Gray v Milner, (1819) 8 Taunt 739 

ig) Folhtllv Walter, (1832) 3B and Ad lU; Jackson v Hudson, (1810) 
2 Camp 447 

(h) Ibrahim Fazalbhoy v International Banking Corporattom, 1925 Bom 
252, 27 BomLR 283, 87 IC 485 
{%) Jogesk V Mahammad, 57 Cal 695 
(;) Lmdus v Bradwell, (1848) 6 CB 583 
Ik) Owen Y Van Lister, (1853) 10 CB 318 
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NOTES 

It has already been stated that when a bill is drawn against 
two or more persons as partners acceptance by one as such will 
bind the rest This is under the rule of authority that on^ 
partner has to accept for another Therefore, where the drawees 
are not partners acceptance can bind only the acceptor personally 
unless special authority is proved to accept the instrument for 
O'thers 


35* In the absence of a contract to the contrary^ 
whoever indorses and delivers a negotiable instrument 

Liability of mdoi^er before maturity, without, in such 

indorsement, expressly excluding 
or making conditional his own liability, is bound thereby 
to every subsequent holder, m case of dishonour by the 
drawee, acceptor or maker to compensate such holder 
for any loss or damage caused to him by such dishonour, 
provided due notice of dishonour has been given by,, 
or received by, such indorser as hereinafter provided. 

Every indorser after dishonour is liable as upon an 
instrument payable on demand 

NOTES 

This section deals with the liability of the person who 
indorses and delivers a negotiable instrument before maturity 
and, therefore, has no application to the indorser of a promissory 
note payable on demand because no question of ‘before maturit}^ 
can arise m the case of such pronotes (Z) It does not govern 
the extent and nature of the liability of the indorser of a note 
payable on demand (m) The liability under this section arises 
out of the indorsement and not on the instrument itself (^), hv^t 
indorsement alone is not sufficient, it must be followed by deli- 
very to complete the contract (o) The right of suit by the 
indorsee depends on the indorsement which forms part of the 
cause of action and which, therefore, confers jurisdiction upon 

(1) Hemmin v Seshamma, 1930 MWN 123Z, 1931 Mad 113 130 

IC 477, Official Receiver JLahore v Amritsar N Bcrnk, 1945 Lah 

825 

{m) Jagannadha v Lakshmannat 47 ML J 475; 1925 MTad 132, Sivaram 

V Moideen^ 33 Mad 34 ^ ^ 

(•w:) Ibid , Moossem ICunhi v Kunhi Rattyali, 1940 Mad 85, A. N ambtar 

V Pchatm, 1939 Mad. 948, 188 I C 193 

(.<>) Punjab National Bank v Balkishen, 6 LahLJ 230, 

7 
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the court of the place where the indorsement is made to- try the 
the case not only against the indorser but also against the drawer 
{p) Therefore, a transferor of a negotiable instrument by mere 
delivery is not liable to a subsequent holder nor can he, in case 
•of dishonour, make the prior parties liable (g). 

Conditions precedent to Kabflity: — ^Not only should the 
indorsement be followed by delivery before maturity of the 
instrument but there should be dishonour of the instrument by 
the drawee, acceptor or the maker and the notice of such dis- 
honour to the indorser must be proved before the indorser is 
made liable for any loss or damage (r) These conditions 
precedent to the liability of the indorser must be fulfilled before 
any relief can be decreed against him Unreasonable delay in 
presenting the note for payment or in serving the notice after 
dishonour will discharge the indorser {s) The indorser, in case 
of dishonour, is bound to pay the amount due on the instrument 
"With compensation for loss or damage to the holder What com- 
pensation will be payable will be determined under the provisions 
of section 117 of the Act 

Position of the endorser: — ^The indorser by his indorse- 
ment undertakes the final responsibility of payment in case of 
dishonour by the acceptor oi drawee after due presentation pro- 
vided he has notice of dishonour (j^) His position is like that 
■of a surety and he can be sued immediately by the holder m default 
of acceptance by the drawee or of payment by the 
drawer or acceptor (t) and neither the drawer nor the acceptor 
Heed be impleaded m the suit and the plaintiff has a right to sue 
the indorser alone (m) even when he is a guaruntor (m^) at his 
option and the decree against the one is no bar to a suit against 
another {v) It has been held in a Calcutta case that a decree 
in which the liability of the indorser was made conditional upon 
failure to realise the amount from the drawer and the acceptor 


i(^) JRaghie v Govttida, 22 Cal 451, Sttbramoman v Maung Po Tha, 
11 I C ^2; Memganwut v Sathvraya. 31 MLJ 816, Naraindas 
V -Chanda Sam, (1928) Sind 86 

< 5 ) Vcdjee v HarsuMas, 62 MLJ. 239 

■(r) Sanchtlal v Onkarmal, 18 ALJ 981, 59 I C 604; Jagannadha v 
Lakshmanna, 47 MLJ 475; 1925 Mad 132 
,{s) Ibtd. 

>(s’) Mahammad v Ranga Rao, 24 Mad 654 
it) Jumnadas V Meher, 1 Agra, 182 

<tt) Gopaldas v Sitarcan, 3 Agra 268, Somasundaram v. Lakskman, 17 
IC 951 

<(id) Punjab C& Bank v Yusuff, 1939 Lah 225: 187 I C 660 
iv) Pogose V Bcmk of Bengal, 3 Cal 174, Basamtaram v. Kolahal, 1 
All 392, Appasami v Ramanathan, 30 Mad 167. 
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IS illegal (w) The indorser is bound hy his indorsement not- 
withstanding any previous alteration o-f the instrument (x) 
Payment has, therefore, to be made according to the tenor of 
the instrument at the time of the indorsement The indorser is 
also not permitted to deny, in a suit by a subsequent holder, the 
signature, or the capacity to contract of any prior party to the 
instrument (y) 

As the liability of the indorser arises out of the indorsement 
and not on the instrument, limitation against him, will, therefore, 
run from the time of the indorsement and will not be affected 
by any part payment by the maker to keep the instrument alive 
against him 

Expressly excluding his liability: — This ordinary rule of 
liability IS, however, subject to any contract to the contrary that 
may be arrived at between the parlies by which the indorser 
may expressly stipulate to exclude his own liability by adding 
^‘Sans Recourse’’ or make his liability a conditional one on the 
happening of a certain event (a) Even if it is not expressly 
stated such intention to exclude his personal liability may be 
inferred from the nature of the transaction, as when a note 
executed by a third party in favour of X was endorsed by the 
latter in favour of his son as part of his share m partition, the 
indorsement by the father created no liability of the father on 
default of payment by the maker (b) Oral evidence of an 
agreement limiting the liability of the indorser is admissible (c) 

Indorsement of non-negotiable instruments: — ^While the 
indoisement of a negotiable note creates an obligation between 
the indorser and the immediate indorsee and all subsequent 
holders, the indorsement of a non-negotiable note by the payee 
creates an obligation between him and the person in whose favour 
the indorsement is originally made and not between him and any 
other subsequent holder The simple reason is that the note not 
being negotiable there can be no privity of contract except between 
the payee and this endorsee and, therefore, no consequential 
obligation and liability, as under this Act, between the indorser 
and the other subsequent holders can arise (d) 


(w) Bank of Bengal v Karttc, 16 Cal ^04 

(x) Section 88 past* 

(y) Section 122 post 

(z) Jagannandha V Lakshmanna, 47 MLJ 475; 1925 Mad 132, Moossam 

Kunht V Kunht Kattyah, 1940 Mad 85 
(a) Wakefield v Alexender S: Co (1901) 17 TLR 217 
(&) Satyamurtht v Abdul Kanm, 63^ MLJ 880, 1932 MWN 1149, 
36 LW 777 

{c) Ayyathorlan v Sivarama, 32 IC 233, Sundmp v Abtgall, 1928 
Sind 50 

id) Story on Pro notes, Section 128s 
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36 . Every prior party to a negotiable instrument 
IS liable thereon to a holder in due 
to^hSdS m°dSe course until the instrument is duly 

satisfied 

NOTES 

The expiession, 'Prioi party’, means the maker, the drawer, 
the acceptor and other inter\enmg parties nptO' the last holder 
This section makes everj party to a note liable to all subsequent 
holders in due course so long as the note remains unsatisfied 
or undischarged i e until the liabilities of all parties are 
extinguished by payment or satisfaction by the maker at or 
after maturity The indorsee can make all persons whose 
names appear on the note on the date of the indorsement m 
his favour liable to him until the note is paid olf The holder 
can claim the amount from and sue all or some of the parties 
at his option ie) 

Payments, satisf>mg the bill oi note, must be endoised on 
the same When there is no indorsement of payment on the 
note or the bill, the indorsee is entitled to recover the full 
amount When the maker of the note makes full payment but 
fails to take back the note and the note is passed off to a 
subsequent holder m due course the liability under the note 
is not extinguished and all prior parties will be liable to the 
last holder (/) If a note is paid by the maker before maturit} 
and IS revived by him, aftei taking return of it, before maturity, 
the liability of the intervening parties will stand extinguished {g) 

If an indorser pays a note at or after maturity and again 
becomes a holder he reverts to his former position as against 
the prior parties though there is no remdorsement m his favour 
(A) He may, without cancelling the indorsements subsequent 
to that which made him the holder, negotiate the instrument and 
sue upon it 

When a holder strikes off the name of a prior party the 
liability of the person whose name is thus struck off as also the 
liability of parties subsequent to him stand extinguished 


{e) Basanta v Kolahal, 1 All S92 

(f) Muthtc V Velu, 2 MWN 107, 35 I C 591 

(^) Bill of Ex Act Section 37 

(h) J{mieson & Co, v Scott, 36 Cal 291, Fonnayya v Palmuappa, 5 
IC 435 

(t) Ibid, Byjnaih v Ramchwran, 5 WR 86, Mottlal v Mottlul, 6 All 
78, Mutkar v Kader^ 28 Mad 544, Mowyt v Nattmml Bmtk, 25 
Bom 499, Martmuther v Knshmsamt, 17 Mad 197, Subfdmammt 
V Alagappa^ 30 Mad 441 
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Indorsement for collection may be struck out by the owner of 
the bill (;) ^ 

37. The maker of a promissory note or cheque, 

^ , tihe drawer of a bill of exchange 

ceptor prmapals until acceptance, and the acceptor 

are, m the absence of a contract to 
the contrary, respectively liable thereon as principal 
debtors, and the other parties thereto are liable thereon 
as sureties for the maker, drawer or acceptor, as the 
case may be 

38. As between the parties so liable as sureties. 

Prior party a. principal cach prioi pai ty IS, in the absence 
in respect of each subse- of a contract to the contrary, 
quent party liable thereon as a principal 

debtor in respect of each subsequent party 

Illustratton 

A draws a bill payable to his own order on B, who accepts A after- 
wards indorses the bill to C, C to I>, andi D to E As between E and B, 
B IS the pnnapal debtor, and A, C and D are his sureties As between 
E and A, A is the pnnapal debtor, andl C and D are his sureties As 
between E and C, C is the pnnapal debtor and D is his surety 

NOTES 

Principal and surety; — Sections 37 and 38 should be read 
together to determine the relationship of all the parties to 
a negotiable instrument whether a promissory note or a cheque 
or a bill of exchange A party to a negotiable instrument 
is liable to the holder either as a principal debtor or as a 
surely In the case of a pronote or a cheque the original maker 
of the instruments, and, in the case of a bill of exchange, the 
diawer and after acceptance, the acceptor, ordinarily occupy 
the positions of the principal debtors unless there is a contract 
to the contrary and other parties to the instruments are liable 
as their sureties {k) The relationship mterse between such 
sureties is that every prior party is a principal debtor to every 
succeeding party The executant of a pronote should be 
regarded as the principal debtor and not as surety (1) But 
when there are twO' executants of a note and one executant 

ij) PasupaU V Ramofn, (1915) MWN 227 
\k) Fentwm v. Pocook, (1813) 5 Taunt 192 

(j) Behart v Allahabad Bank, 27 ALJ 1137, 1929 All 664, Vy^avan 

V Official Assignee, 1932 MWN. 969, Velltan, v Umtdy, 29 IC. 

760 
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Signed it as a surety for the other to the knowledge of the 
promisee evidence is admissible to prove that fact (w) But a 
different view has been held by the other High Courts (n) 
The latter view, it is submitted, seems to be the better one 
as it IS consistent with the illustration in section 132 of the 
Indian Contract Act and Sec 92 of the Indian Evidence Act 
When, however, money is realised from one of the executants, 
in a suit foi contribution by him against the other, the latter 
IS competent to lesist the claim on the ground that he was a 
surety (o) The maker of a promissoiy note cannot escape 
from his liability under this section on the plea that the note 
was attested by witnesses and the purchaser of the note being 
a holder tlieieof can recover the amount although initially the 
note was without consideration (o^) 

As staled befoie, the drawer of a Bill of Exchange is the 
principal debtor so long as the bill is not accepted The 
drawer of a hundi made payable after a specified period after 
date, w^ho is also the drawee, is liable thereupon as a principal 
debtor and presentment for acceptance or for payment is 
unnecessary (p) But the moment the bill is accepted the 
acceptoi becomes the principal debtoi and the drawer becomes 
only a surety The position of the sureties tnterse is not that 
of co-sureties but that of a principal debtor and surety, every 
prior party being the puncipal debtor of e\ery subsequent 
party although all are sureties in respect of the acceptor (g). 
The drawer or indorser stands in a position sufficiently 
analogous to that of a surety to entitle him to all the equities 
of the surety after dishonour and not before (r) and is entitled 
to the benefit of the set off in favour of the principal debtor (s) 
The relationship of principal and surety arises not because of 
any contract but because of the provisions of these two sections 

Successive endorsers; — ^Where several persons succes- 
sively endorse a negotiable instrument each prior party is 
individually liable to the succeeding party in the order of their 


(m) Maung Sein v Ma Saw, W24c Rang 360, Tharwnal v Krtshnadas^ 
1940 Sind 146 191 I C 58 

(n) Behwrt v Allahabad Bank, 27 ALJ 1137, 1929 All 664, Ha:rek- 
chand v Btshen, 8 CWN 101; Panchanan v Daley, 15 BLR 
331, Sarnahngam v P achat, 38 Mad 680, N a:rstnhmmrtt v Rama- 
sam%, 24 MLJ 91, Velhan v Umtdy, 29 I C 760 

{o) See 132 Indian Contract Act, Velhan v Umtdy, 29 IC. 

760, BekartM v Allahabad Bank Ltd, 1929 All €64, 27 AL J 1137. 
(a^) Pudat V Btlast, 1939 Oudh 107, 179 IC 942 
ip) Panchanan v Doley, 15 BLR 331, 51 I C 859 
(g) Byles (19th Ed) 275 

(r) Aga Mahammad v Judith Emma, 19 Cal 242 (F.C ) 

( 5 ) Chetcmdas v Rath Bros , 83 I C 135, Indian Specie Bank v Nogmdas, 
18 BomLR 689, 35 I C 628 
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indorsement and the liability of these indorsers is not joint 
but several Where after one full indorsement there were 
two blank indorsements the presumption is capable of beingf 
rebutted by evidence of any special agreement, as where the 
directors of a company agreeing with each other to become 
sureties to the bank for the same debt of the company made 
three promissory notes by the company and successiveljr 
endorsed them, it was held that the directors were co-sureties 
and not sureties in succession {t) In the case of co-sureties 
there can be contribution between themselves in spite of their 
respective relationship with reference to the holder (u) The 
contract of the drawer, acceptor or the intervening endorser of 
a bill IS distinct from each'other and the liability of each to pay 
the same sum of money arises wholly out of his contract 
made severally subject to different conditions (v) Therefore, 
if a decree is obtained against any of the parties and the amount 
cannot be realised from him the plaintiff may proceed to 
institute a fresh suit against any other, and his election to 
proceed against one party is no bar to his proceeding against 
others, if need be (w) A bill may be time-barred against an 
acceptor but this may not discharge the liability of the drawer 
if the suit against him is in time (x) A creditor is not bound 
to exhaust his remedies against the principal debtor before 
proceeding against surety He may sue either or both in one 
action (y) He may execute the decree against one or both 
but under exceptional circumstances court may direct the 
creditor to proceed against the principal debtor first (sr) 

Agreement to the contrary: — The ordinary rule of law 
laid down in these two sections regulating the relationship of* 
the parties to the instrument is liable to variation by any 
special contract to the contrary between the parties Thus, 
in the case of two joint makers of a note the presumption 
IS that each took a moiety of the amount and so are jointly 
liable (a) and not as surety unless there is a special contract 
to the effect (6) In the case of accommodation bills or notes 


(t) Mc^cdonald v Whttefield, (1883) 8 AC 733 
Reynolds V Wheeler, (1861) 10 CB (NS) 561 
(t^) Pogose V Bmtk of Bengal, 3 Cal 174 

Iw) Pegon V Ramp^unt, 1 WR 95, Abdur Rahammt v Babu GanesK 
23 W R 444 

(x) Jambu v StMdoT^ere^ja, 26 Mad 239 

(y) Sankara v Vtrupakshapa, 7 Bom 146 
{z) Pamoty v Dwaraka, 4 CBR 145 

(a) Narayancmurtht v Martmuthu, 26 Mad 322 

(h) Behart v Allahabad Bmh 27 ALJ 1137, 1^9 All 664, M(^g 
Sem V Ma Scmy, 1924 Rang 360, Vyawn v Offieml Asstgnee, 1932 
MWN 969 
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the contrary contract is implied as between the party accom- 
modating and the party accommodated (c) but no such special 
contract to alter die liability will be implied or presumed as 
between those parties and subsequent parties Where a note 
IS executed by the maker to accommodate the payee and the 
note IS endorsed, the maker is liable to the indorsee as the 
principal debtor and the pajee as his surety m the absence of 
a special agreement to the contrary (d) But where a person 
IS induced to execute a pronote in favour of a bank by its 
diiector to conceal an unauthorised log.n to him on the express 
condition that the maker mil not be liable on the note, the 
maker cannot escape liability to the bank as the director cannot 
represent the bank to enter into the special agreement (e) 

Position of surety: — ^When the principal debtor defaults 
and the amount is realised by the holder from the surety the 
latter acquires all the rights and equities of the creditor against 
the principal debtor (/) and becomes entitled to the benefit 
of the securities furnished by the maker although he may not 
he aware of the existence of such security (g) If the holder 
paits with such security without his consent the surety is 
proportionately discharged (h) The surety may be discharged 
hy a contract or by any act or omission of the creditor (i) 
Where an indorsee of an accommodation note takes mortgage 
from the payee for the amount and grants him time to make 
the payment the maker is discharged from the liability (/) 
Mere knowledge that the maker is an accommodation party does 
not deprive the creditor of his right to treat him as a principal 
■debtor (/^) For discharge of surety, see Indian Contract Act 
sections 134-141 


39 . 

Suretyship 


When the holder of an accepted bill of 
exchange enters into any con- 
tract with the acceptor which, 


<c) Nnnda v Sital, 5 All 484, Pcmt&ty v Dwmaka, 4 CLR 145 

id) Bank af Htndusthan v Govtndmajalu, 3S LW 961 1934 Mad 

75 147 IC 146 

(e) Nattmal Bank v Bmstdhar, 92 I C 194; 57 I A 1; 5 Luck 1 

(f) Indian Contract Act, Section 40 

(£) Aga Ahmted v Judith Emma, 19 Cal 242 (PC) 

(h) I Contract Act, Section 141* 

{%) Ibid , Section 134 

<;) Ram Kmknayya v Kasstm, 13 Mad 172 
if) Bellm Y Bank af Upper India, 13 DC ^)6 
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under section 134 or 135 of Indian Contract 

IX of 1872 1872, would discharge the 

other parties, the holder may 
expressly reserve his right to charge the other parties, 
and in such case they are not discharged 

NOTES 

This section is an exception to the general law that if 
the principal debtor is discharged by the creditor the surety 
IS also discharged along with him, under the provisions of 
sections 134 and 135 of the Indian Contract Act It is 
not permissible under that Act to keep the liability of the 
surely intact after the discharge of the principal debtor or 
after any sort of composition with him (k) But a different 
view has been expressed in other cases (/) 

Granting time: — ^The drawer and the indorser of the 
bill are discharged if the holder agrees to give lime for pay- 
ment to the acceptor (m) But they won’t be discharged if 
the holder enters into a contract with a third person to give 
time to the principal debtor (n) A mere promise to grant 
time without any consideration does not discharge the sureties 
(o) A surety is not discharged if the holder waits till the 
expiry of the period of limitation to proceed against the 
principal debtor (p) But according to the Allahabad High 
Court by such forbearance he is discharged (g) The section 
being an exception to the general rule of discharge of sureties 
should be confined to contracts only with the acceptor 

A surety cannot get his discharge by giving a notice to 
the creditor that the principal debtor is selling away his 


<(k) Mathewso^ v Rcmkcmm, 16 I C 317, Williams v King, 20 I C 189, 
Maung Po v Moung Kaw, 44 I C 693, Lakshmt v Venkata, 15 
LW 143 

C) BhaTtWial v M 0 zaT, 52 I C »870, Sankara v Verupakshapa, 7 Bom 
146, Mim^gappa v Munusami, 38 M L J 131 
(m) Askadan v Ptr Bux, 8 CL J 163, Mohendra v Jadab, 14 WR 5, 7, 
Hart V Krishna, 17 WR 442 
{n) I Contract Act, Sec 136 

((>) Damadar v Mahammad, 22 All 351, Clerk v Btrley, (1889) 41 
Ch D 422 

ip) Kisto V Radha, 12 Cal 330, Brojendra v Htndusthcm Co^\operative 
Ins Society, 44 Cal 978, Hajartmal v Krishna, 5 Bom 647, Sankara 
V V trupaksappa, 1 Bom 146, Raghavendra v Mahepat, 49 Bom 
202, Subrcmanta v Gopala, 33 Mad 308, Dtl Mahammad v 
Saigas, 1927 Lah 396, Nurudm v AUaditta, 1932 Lah 419, 
Narmndm v N^nu, 1929 Nag 145 

<g) Ranpt v Nanbat, 24 All 504j Saligram v Lachman, 60 All 211 j 
Jagmokim v Gat aha, 130 IC 298 
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properties and the creditor should take steps to realise the money 
(r) But if the creditoi assents to a transfer of the property 
by the principal debtor or does any act by which the remedy 
of the surety against the principal debtor is impaired the 
surety is discharged (^) So also where a creditor accepts 
interest in advance from the principal debtor on condition that 
he will not sue the debtor during the time for which the 
interest is paid the surety will be discharged (f)> but where the 
interest is accepted without any such condition the surety will 
not be discharged {u) An act which may extend the time 
and privileges to the creditor but confers no benefit to the debtor 
nor alfecls the surety will not discharge the latter {v) 

Reservation of right:— The reservation of right by the 
holder against the parties mentioned in the section must be 
express and clear In a suit instituted by the creditor on a 
promissory note against the maker and the two suieties, when 
the plamtijEf withdiew the claim against the maker, it was held 
that he could proceed only against the sureties as there was 
express reservation of liis right against the sureties {w) A 
surety was not held to be discharged if m a similar case the 
suit was dismissed against the makei for non-service of sum- 
mons (x) But where a ci editor allowed the case to abate 
against the principal debtor by omission to substitute his legal 
representatives in time (y), or where m appeal the creditor 
appellant failed to add the principal debtor as a respondent (jar) 
the surety was held to be discharged 

An accommodation acceptor is to prove that he is not, as- 
appears on the face of it, the principal debtor but is only a 
surety and on such proof he will be entitled to the rights of 
a surety (a) A person who was originally a principal debtor 
but by a subsequent arrangement converted himself to a surety 
as where a retiring partner by a deed covenanted that the 
continuing partners should pay the debts and indemnify him 
and become a surety for the debts of such creditors as had 
notice was allowed to prove that he was a surety and had the 


(r) Dtyalu v Nendu, 1931 Lah 691 
( 5 ) Fagase v Bwtk of Beng<d, 3 Cal 174 

(t) Kah Prasanna v Ambtka^ 9 BLR 261; Frotap v Gwr, 4 Cal 132; 
6 Cal 241 (PC) 

(«) Fmchamm v Daly, 15 BLR 331 
{v) Debtdas v Santasmgh, (1931) Lalx 627 

{w) Jawala v Raj Kmr, 1930 Lah 812, Muruguppa v Munusamt, 38. 
38 MLJ 131 

(x) Ah V Mahammad, 14 Bom 2S7, Nathabm v Rochodlal, 39 Bom 52. 
{y) NuTudm v AlladtUa, 106 I C 481 
(z) Mathmsmt v Rmnkanm, 16 I C 387 
(a) Ram Krtshnayya v Kasstm, 13 Mad 172 
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rights and privileges of the surety and neither section 132 of 
the Contract Act nor section 92 of Indian Bvidence Act was 
held to be any bar to such proof (&) 


Discharge of indorser’s 
liability 


40 . When the holder of a negotiabl^e instrument, 
without the consent of the in- 
dorser, destroys or impairs the 
indorser’s remedy against a prior 
party, the indorser is discharged from liability to the 
holder to the same extent as if the instrument had been 
paid at maturity 


IllustraUons 

A IS the holder of a bill of exchange made payable to the order of B, 
which contains the following indorsements in blaii — 

First indorsement, “B*' 

Second! indorsement, ‘*Peter Williams 
Third! indorsement, '‘Wright & Co” 

Fourth indorsement, “John Rozario” 

This bill A puts in suit against John Rozario and strikes out, without 
John Rozario’s consent, the indorsements by Peter Williams and Wnght 8t 
Co A is not entitled to recover anything from John Rozario 

NOTES 

This section deals with the discharge of an indorser by 
the act of a holder of the instrument The liability of the 
indorser of an instrument to the holder is the liability of a 
suiety — ^the indorser being a surety of all prior parties There- 
fore, when on account of the default of payment of the principal 
debtor, the indorser pays the amount covered by the instrument 
to the holder, he* becomes automatically entitled to recover the 
amount from all prior parties to the instrument It, therefore, 
follows that if the holder does anything calculated to impair or 
destroy such remedy of the indorser against the prior parties, 
without his consent, the mdorser^s liability will stand discharged 
and the holder will not be competent to realise anything from 
him As will be seen from the illustration to the section all 
subsequent indorsers will be discharged from their liability if 
the holder strikes out the name of any prior indorser as it 
will impair the remedy of the subsequent indorser against the 
prior ones ''The contracts of several indorsers are like so 


(b) Fogose V Bank of Bengal, 3 Cal 174, Krtshnoyya v Kasstm, 13 Mad 
172, Harpban v Bhagavan, 7 BLR 535, Mulchcmd v Madhoram, 
10 All 421 
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many links of a pendant chain, if the holder dissolves the first, 
every link falls with it If he dissolves an intermediate link, 
all after it are likewise dissolved But the last Imk supports 
nothing- and its dissolution injures no one’’ (c) 

Besides the striking out of the names of the parties theie is 
another kind of act of the holder which may impair the 
indorser’s remedy against the piior parties and may, therefore, 
lead to his dischaige That is, vhen the holder destroys or 
impaiis the securities to which the mdoiscr becomes entitled 
after pajinent The same rule is applicable to tlie indorser of 
a pionote that applies to the indorser of a bill of exchange, 
that if he pa)?'S the holder of it, he is entitled to the benefit 
of the securities, given by the maker in the one case, the ac- 
ceptor in the otlier, which the holder has m his hands at the 
time of the payment and upon which he has no claim except 
for the note or the bill (d) And when the holder impairs or 
destroys such securities without his consent the indorser is dis- 
charged from liability 

41 . An acceptor of a bill of exchange already 

Acceptor bound ai- indorsed IS not relieved from 
though indorsement liability by reason that such in- 

dorsement is forged, if he knew or 
had reason to believe the indorsement to be forged when 
he accepted the bill 


NOTES 

The reason of the rule enunciated m the section is plain 
in that no person should be allowed to take advantage of his 
own fraud and shirk liability When a person at the time of 
acceptance of an instrument knew or had reason to believe 
that the indorsement thereon was a forgery and with full 
knowledge of this fact became a party to the instrument he 
must be made liable for it and cannot be allowed to deny his 
liability on the ground of forgery But for his knowledge of 
forgery at the time of his acceptance, he will not ordinarily he 
precluded by his acceptance from pleading that the indorsement 
IS a forgery (e) An acceptor who has admitted the authenti- 
city of the indorsement as true cannot aftei wards refuse to 


<c) Darnel on Neg Instruments, Sec 1307 

Aga Ahmed v Crtspe, 19 Cal 242 , 

(d^) Punjab C Bank v Yususff, 1^9 Lah 225 187 1C 650 
<e) Robinson v Yarrow, (1817) 7 Taunt 455 
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honour :t on the ground that it is forged (/) The acceptor 
cannot be allowed to prove against a bona fide holder for value 
that either the drawing or the indorsement is a forgery The 
name may be that of a real or a fictitious person (g-) 

42 . acceptor of a bill of exchange driwii in 

. ^ ^ fictitious name and payable tO' 

drawn m^ctitious nam'e the drawer’s order IS not, by 

reason that such name is fictitious, 
relieved from liability to any holder m due course 
claiming under an indorsement by the same hand as the 
drawer's signature, and purporting to be made by the 
drawer 


NOTES 

Under this section the acceptor is liable only to a holder 
in due course That is to say, only the holder in due course 
can recover on instruments m which the drawer or payee 
IS fictitious because law abhors fraud and discountenances 
any instrument whereby fraud can be committed (h) Whenever 
the name of a person is put in an instrument as payee, by way 
of pretence without any intention of any payment being* made 
to him, the payee is a fictitious person although as a matter 
of fact such a person exists (^) The acceptor, for obvious 
reasons, cannot escape liability by proving that the drawer is 
a fictitious person for by accepting the bill he admits that he 
has funds of the drawer at his hands from where to make 
the payment The only condition that attaches to the enforce- 
ment of this liability by the holder in due course is that such 
holder must claim under an indorsement by the same hand as 
the drawer's signature m the instrument 

43^ A negotiable instrument made, drawn, 
Neeonabk Mmmt accepted, indoped or transferred 
made, etc, without con- Without consideration, or for a 
sideration consideration which fails, creates 

no obligation of payment between 'the parties to the 


(f) (1802) 4 Esp 220 _ 

(g) London and South W-estern Bank v Wentworth, (1880) 5 Ex D 96 
(h') Danial on Neg Instrument, Sec 136 

(*) Bank of England v Vagltano, (1891) AC 107, (1891) 7 TER 656, 
Haren^a v Handasi, 41 Col 972, Btswanath v Chandra, 48 Cal. 
509 
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transaction But if any such party has transferred 
the instrument with or without indorsement to a holder 
for consideration, such holder, and every subsequent 
holder deriving title from him, may recover the 
amount due on such instrument from the transferor for 
consideration or any prior party thereto 

'Bxccptwn I — No party for whose accommodation 
a negotiable instrument has been made, drawn, accepted 
or indorsed can, if he have paid the amount thereof, 
recover thereon such amount from any person who 
became a party to such instrument for his accom- 
modation 

Bxccptwn II — No party to the instrument who 
has induced any other party to make, draw, accept, 
indorse or transfer the same to him for a consideration 
which he has failed to pay or perform m full shall 
recover thereon an amount exceeding the value of the 
consideration (if any) which he has actually paid or 
performed 


NOTES 

This section and the next two following sections deal with 
the want or failure of consideration and the question of liabi- 
lity of the parties thereunder Want or failure of considera- 
tion of an instrument may be either complete or partial The 
present section deals with total want or failure of considera- 
tion and its effects and the next two sections deal with partial 
want or failure of considei ation This section must be read 
subject to section 59 of the Act in all cases to which the latter 
applies Thus, where the instrument is acquired by the holder 
aifter maturity section 59 applies and the holder after 
maturity has as against other parties only the rights thereon of 
his transferor 

Onus of proving consideration: — ^Under section 118 post 
every negotiable instrument shall be presumed to be for 
valuable consideration until the want or failure of consideration 
IS proved by the person alleging it That is to say, in an 
action on h negotiable instrument, the defendant, unlike other 


.(f*) Ram Naram v Ram Jewaa, ILjEh 1937 Nag 159, 165 IC 926, 
1937 Nag 267 
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contracts where the plaintiff must prove consideration, must 
prove want or failure of consideration 

Who can plead want or failure of consideration: — But 

this want or failure of consideration can be pleaded only 
between the two parties to the instrument who stand in 
immediate i elationship to each other e g the drawer and the 
acceptor, the payee and the drawer of a cheque or the maker 
of a pronote, an indorser and his indorsee (7), In an action 
between parties who do not stand in such immediate relationship 
the defendant cannot take the plea that he drew, accepted 
or indorsed it for no consideration (&) Thus, if a bill of 
exchange or a note be delivered by the drawer or maker 
to the payee as a gift, it cannot be enforced against him or his 
representatives No liability arises between the donor and 
the donee and the latter cannot enforce it against the former 
(Z) but as between the donee and the other parties to the bill, 
they are liable to the donee (m) A pronote executed for 
services which are not afterwards rendered is not enforceable 
against the maker as there is failure of consideration (^), or 
where it is executed for a balance not really due it is 
unenforceable against the maker as there is a total want of 
consideration (c?) Failure of consideration has the same ejBE^ect 
as want of consideration (/>) The defence of failure or want 
of consideration cannot be pleaded between parties who 
do not stand in immediate relationship as enumerated above (q) 
Where there is good consideration from the drawer to the 
payee no further consideration need be proved to pass from 
the payee to the acceptor to make the latter liable (r). But 
where no consideration passes between the two original 
parties to an instrument but it is subsequently transferred or 
endorsed for consideration, the holder for value can make 
all the prior parties liable and the acceptor will not be heard 
to say that he has accepted it without consideration and, 
therefore, not liable on such acceptance If at any intermediate 


<;) Explanation to Sec 44 (post) 

ik) RoUnsm^ Reynolds, (1841) 2 QB 196, (1918) I KB 43. (1918) 
2 KB 623 

<0 In re Whttaker, (1889) 42 ChD 119, Suttm v Featherley, (1926) 
1 Ch 38 

‘(m) Eastern v Frotchatt, (1835) I CM and R. 798 
(n) Abbot v Hendrtckt, (1840) 1 Man and Gx 791 
{o) Kearns v Dtcrell, (1848) 6 CM 696 

{p) Mottshaw' S Co v MercMttle Bank of India, 41 Bom 566, Suppan 
V Sadaya,99tlC 7S3 . « 

(q) Robmson V Reynolds (1841) 2 QB 196, (1918) I KB 43, (1918) 

2KB 623 

(r) Jogesh v Mahammad, 57 Cal 695 
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stage consideration passes, it is sufficient to make the bill 
enfoiceable by the holder against all prior parties A draws 
a bill which is accepted by B without consideration 
A transfers it to C for consideration Although B is not liable 
to A for accepting it without consideration and such defence 
is allowable between the two immediate parties (A and B) 
he IS certainly liable to the holdei C as his plea of want of 
consideration will not be entertained as B and C are not im- 
mediate but remote paities {s) and between such parties it is 
not necessary to pro-ve the passing of consideration 

Failure of consideration: — ^As has been stated before 
failure of consideration has the same effect as total absence of 
consideration (t) Thus, in consideration of acting as the 
executor under his will A executes a note in favour of B for 
a certain amount A survives B who, therefore, cannot act as 
his executor The consideration, therefore, fails and the 
note becomes unenforceable (u) There are no obligations 
between the two parties to a contract which is based on a 
future event and when that event becomes impossible for no 
fault of either party (v) Upon the failure of consideration 
for a note, obligation to pay under it is discharged (w) But 
the liabilit}- to pay is not discharged if the consideration 
does not fail, as where a bill was accepted against shipping 
documents for goods which could not be delivered on account 
of war but was allowed to be taken delivery of by a 
proclamation w'hich saved the consideration (x) But there 
would be failure of consideration if acceptance of the bill 
was obtained after outbreak of the war against bills which had 
become void by the slate of war (y) Defence of failure 
of consideration is open only between immediate parties but 
once the instrument is transferred for consideration the holder 
and every other party subsequent to him can enforce it 
against all prior parties (z) But where, with the full know- 
ledge of the indorsee about failure of consideration, a note is 
indorsed in his favour he cannot recover the amount as 


is) 16 BomLR 343; fethmal v Hartdas, 1949 Assam 6 

it) Motishaw & Co V Mercantile Bank of Indta, 41 Bom- 566; Suppan 

V Sadaya, 99 I C 753 

(«) Solly V Htnde, (1834) 2 Cr and M 516 

(v) Macleod v Ivan [ones, (1926) Cal 189, Elliot v CrutcMey, (1906) 
A C 7 Set also 2 Lah 385; 1938 All 74 

(w) Me Ayool V Sowdager, 1923 Rang 127; 82 I C 689, 1 BurL J 261 
ix) Mottshaui <£ Co V Mercantile Bank of India, 41 Bom. 566, Suppan 

V Sadoya, 99 I C 753 

(y) Marshal v Noginchand, 42 Bom. 473 

(z) Subrao v Sitcrram, 2 BomLR 473, Sanihema v Sundaraswami, 1 
MLT 393 
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It Will Open wide the door for fraud (a) In a suit on a 
promissory note given as a security against overdrafts from, 
a bank it is open to the defendant to plead absence of 
consideration and to ask for an account of the money due (&), 
or that no money was taken at all (c) Where on presentation 
of a bill by a bank it was accepted by a firm with reference 
to a bill of lading for a specified quantity of goods and the 
bill of lading subsequently turned out to be a forged one it 
was held that the bank was entitled to recover the amount due 
under the acceptance which was unconditional and not depen- 
dent upon the nature of the bill of lading about the genuine- 
ness of which there was no warranty by the bank (d) 

Prior party: — ‘""Prior party threat'' means any party tO“ 
the bill at the time of the transfer {e) 

Exception I — ^This clause refers to accommodation 
instrument Accommodation bill or note is an instrument 
to which a party, in order to accommodate another, lends 
his name without consideration for the use of the latter 
who is to pay it when due (f) , and m case the accommodating^ 
party has to pay the amount, the party accommodated under- 
takes to indemnify him for his loss (g) The accommodated 
party cannot recover anything fiom the party accommodating 
as there is no consideration between the two But once there 
IS a transfer for consideration to a third party the transferee 
will be entitled to recover the amount from any one whose 
name appears on the bill and the absence of consideration be- 
tween the two prior parties will not affect him In a suit 

on a promissory note it is open under this section for the de- 
fendant to plead want of consideration and that he signed the 
note as a mere name lender so long as the rights of bona fide 
transferee are not involved {^) Cross acceptances made for 
mutual accommodation are not really accommodation bills but 
are bills for valuable consideration the acceptance of one being- 
considered the consideration of the other and mce-versa 
Therefore, if either of such party becomes an insolvent the 
bill accepted by him will be provable against his estate (;) 


{a) Muthmy Kasivast, 69 

(&) Sundaram v Damadaram, 1924 MWN 529 

(c) Sup pan V Sadaya, 99 I C 653 

\d) Baxter v Chapman, (1873) 29 LT 642, Guaranty Trust & Co v 
Hannay & Co, (1918) 2 KB 623 
ie) Rohilkhccnd Bcmk v Row, 7 All 490, 1886 AWN 101 
(/) Parr V Jewell, (1855) 16 CB 684 
Ig) Nanda v Sital, 5 All 484 

ih) Rohilkhand Bank v Row, 7 All 490, 1885 AWN 101 (FB) 

M Seshav Mangal, 20MLJ 144, Suippanr Sadaya, 99 I C 753 
(;) Burden v Benton, (1847) 9 QB 843, Kent v Bowen, 1 Camp 177- 

8 
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Exception II: — The operation of the clause is confined 
to the immediate paities only and the exception should be 
strictly applied This exception can be applied only against the 
persons who offered the inducement (k) A executes or 
indorses a note to B for no consideration B is induced by C 
to transfer it to him for a quarter the value C can recover 
from A or B only the amount he has paid 

44. When the consideration for which a person 

Partial absence or Signed a promissory note, bill of 
failure of money-con- exchange or cheque consisted of 
sideration money, and was originally absent 

in part or has subsec[uently failed in part, the sum 
which a holder standing in immediate relation with 
such signer is entitled to receive from him is piopor- 
tionately reduced. 

Explanation — ^The drawer of a bill of exchange 
stands in immediate relation with the acceptor The 
maker of a promissory note, bill of exchange or cheque 
stands in immediate relation with the payee and the 
indorser with his indorsee Other signers may by 
agreement stand in immediate relation with a holder 

Illustrations 

A draws a bill on B for Rs 500 payable to the order of A B accepts 
the bill, but subsequently dishonours it by non-payment A sues B on 
the bill B proves that it was accepted) for value as to Rs 400, and as an 
accommodation to the plaintiff as to the residue A can only recover 
Rs 400 


NOTES 

According to English Law a valuable consideration may 
consist either m some right, interest, profit or benefit accru- 
ing to one party or some forbearance, detriment or loss or 
responsibility given or suffered or undertaken by the other (1) 
According to Sec 2(d) of the Indian Contract Act considera- 
tion means an act, abstmance, or promise made by the pro- 
misee or any other person at the desire of the promisor This 
definition is wider than that of English Law (m) Considera- 
tion may, therefore, consist of money as well as of something 


(k) Nattmml Bank of India v Bansidkar, 57IA.1, 92IC94 

il) CurneY Mtsa. (1875) LR 10 Ex 164 

im) Debnaram v Bamsadan, 41 Cal 137, 17 CWN 1143, 20 I C 630 
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other than money but having a money value This section 
applies where the consideration consists of money only and 
there is partial want or failure of such consideration This 
section has no application where the consideration consists part- 
ly of money and partly of something other than money but 
having a money value as for instance cancellation of an old 
note (m.^) , or where a hand note reserving simple interest 
is renewed charging compound interest the consideration for 
renewal being forbearance to sue on the promisor's agreement 
to pay compound interest The next following section 

deals with partial want or failure of consideration other than 
money with reference to the immediate parties Who are re- 
garded as immediate paities will be found m the explanation 
annexed to the section 

Total or partial want or failure: — ^Where the considera- 
tion for which a party signed a bill or note consisted of a 
definite sum of money or of something the value of which 
was definitely ascertainable in money and it was either origi- 
nally absent in part or has subsequently failed in part, the 
amount which a holder standing in immediate relation to such 
party is entitled to recover from him is protanto reduced (n) 
Partial failure of consideration is a defence protanto against 
an immediate party when that part of consideration is an as- 
certained and liquidated amount and not otherwise (c) , that 
IS, when collateral enquiry is not necessary for the purpose (p) 
In cases of partial failure of consideration, it is only where 
that part is ascertainable in money without collateral enquiry 
that reduction can be made but if a collateral enquiry becomes 
necessary for ascertainment of the amount the holder can recover 
the whole amount on the instrument (g) 

As already slated the opeiation of this section is confined 
to money consideration and to the immediate parties Thus 
wheie a promissory note is executed for money to be advanced 
and the payee advances a lesser amount subsequently than 
IS mentioned in the note, the liability of the maker is propor- 
tionately reduced (r) Where a pronote is executed for 
money due under a suit on an earlier note in which a payment 
of a certain amount was not credited on the understanding 
that accounts should be examined, a defence of partial failure 

j 

(m^) Abdul Aztz v Mawng Pe Tint, 194Q Rang 152, 189 IC 384 
QnC) Ajodhyu v Ram, 1938 Pat 324, 174 IC 197 

in) Day v Nix, (1824) 9 Moore 159, Sonthal v R^gg, (1815) 11 CB 481 

{o) (1824) 9, Moore 159, Chalmers (10th Ed) 159 

{p) ATunachalam v Krishna, 49 ME J 530, 90 I C 481, 1925 Mad 1168 

iq) Sethna v Ladak, 8 IC 924 

(r) Nasir Ah v Kher Chand, 36 I C 996 
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ot consideiation can be taken m an action on the second 
note [s) When a cheque is gi\en foi a largei amount than 
IS actuall} due, the payee can lecovei only what is due and 
no more (t) and evidence is allowable to shew that the drawer 
of the cheque was induced to sign it on the lepiesenlation that 
the sum mentioned in the cheque was due ( u) Similarly, when 
one person executed a note as part consideration for the puce 
of a piopeitv in favour of anothci who had possession but no 
title, there was failure of consideration and consequently there 
was no liability to pay (v) 

Such detente of absence oi failuie ot coiisidei atioii can be 
taken onlv aqainsf an immediate part} Xo subsequent holder 
Will be attected bj partial absence oi 'failuie of consideiation 
betw'een the piior parties 

45. Wheic a pait of the consideration for which 

Partial failure of con- ^ person sij>necl a piomifasoiy note, 
sideration not consisting bill of exchange or clietiuc, though 
of money consisting of moiicy, IS ascer- 

tainable 111 money without collateral enqtiiiy, and there 
has Iieen a failure of that part, the sum which a holder 
standing in immediate relation with such signer is 
entitled to leceive from him is pi oportionally reduced. 

NOTES 

This section deals with partial failuie of consideiation 
other than monev consideration between the immediate parties 
It is essential that such consideration should be ascertainable 
m money value without any collateial enquiry Paitial failure 
of consideration is a defence prolanto against an immediate 
party when the consideration that has failed is an ascertained 
and liquidated amount and not otherwise (zy) , that is, when 
collateral enquiry is not necessary for the purpose of ascertain- 
ing the money value of such consideration (ir) 'The holder 
can, however, recover the full amount mentioned m the note if 
the partial want or failure of consideration is not ascertainable 

(s) Bhanakott v Venkatarama, 67 MLJ 650, 40 LW 706, 1934 
• MWN 1382 

(f) Ktshen Bahadur v Sassaram Ltme Ltd, 1924 PatLR 54, 80 I C 

572 

{u) Santhal v (1851) 11 CB 481 

(v) Ayub V Sandagar, (1923) Rang 127 

(w) 9 Moore 159 ^ 

(x) Aruna v Kai!>hra, 49 MLJ 530, 1925 Mad 1168; 90 I C 481? 

Abdul Aztz V Maung Pe Tfutt, 1940 Rang 152 189 IC 384 
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in its money value without collateral enquiry Thus, when 
in a note executed for a certain amount say Rs 500/- by A 
in favour of B for the price of goods to be supplied and B 
supplied the goods, A cannot allege partial failure of considera- 
tion on the ground that the goods supplied were of inferior 
quality — a defence requiring a collateral enquiry A is, there- 
fore, bound to pay the whole value of the note (y) though 
he may claim damages from the payee for the loss suffered by 
him But when the note was executed for Rs 100/- for two 
bales of cotton of equal value of which only one was supplied, a 
defence of partial failure of consideration was tenable and the 
amount was protanto reduced (s) as the amount was ascertainable 
without any collateral enquiry The gist of the whole thing is 
that the amount is to be ascertained from the instrument itself 
and must not be left to be determined by extraneous evidence 

45A. Where a bill of exchange has been lost 
before it is overdue, the person 
cate°of St" bS who was the holder of it may 

apply to the drawer to give him 
another bill of the same tenor, giving security to the 
drawer, if required, to indemnify him against all 
persons whatever in case the bill alleged to have been 
lost shall be found again 

If the drawer on request as aforesaid refuses to 
give such duplicate bill, he may be compelled to do so 

NOTES 

This section deals with the position caused by the loss of 
a bill of exchange before it is overdue In the original Act there 
was no provision for the loss of such instruments although in the 
corresponding English Eaw — Sec 69 of the Bills of Exchange 
Act, there was provision for the same The section was 
accordingly inserted by section 3 of the amending Act 11 of 
1885 Although the section only relates to the bill of exchange 
its application has been extended to other negotiable instruments 
as well (a) Prior to the passing of this Act the principles 
enunciated in this section were applied in the case of the loss 
of a cheque (b) 


(>) Sethna v Lctdak, SIC 924 

( 2 ) AnMachalam v Krishna, 49 MLJ 530, 90 I C 481, 1925 Mad 
1168 (1866) LR 2 Ex 56 
(o) Vdhatam- v Hemraj, 1924 Lah 198 
(&) Baldea v Gmsh, 2 AH 754 
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Position of the owner of a lost mstniment: — ^Under 
the ordinary law the ow^nei of a lost article can iccover it from 
the finder theieot or from any tiansterec toi value fiom the 
finder A finder of goods is a bailee for the real owner (c) The 
lule embodied in tins section is an exception to this rule of the 
Indian Contract Act In the case of a bill of exchange and, for 
the mattei of that, as stated before, in the cases of other 
negotiable instruments, the owner of the lost instrument can 
reco\ei it tioin Ihe finder until it passes to a holder m due course 
(d) As these instruments aie negotiable a finder may transfer 
it an<l an\ person who becomes a holder in due couise acquires 
a good title to it and can enfoice it against all pnoi paities The 
bill cannot, therefoie, be recoveicd iioni such holder On the 
other hand the latter can piocced against the former The 
owner will, however, be able to recover it from a tiansferee for 
value f 10111 the finder if such transferee takes the instrument 
with notice of such loss As m such cases the transferee is 
without bona fides and is not, theiefoic% a holdei m due course (c) 
When the instrument has passed from the finder to a bona fiide 
transfeiee for \alue, that is to sa\, to a holdei in due course 
before matunt} the owner ot the lost instiument can recover 
damages Irom the findei (f) but not from such lioklei 

Notice: — The essential condition under which a trans- 
feree for “lalue before Tnatuiit> from the finder of lost instrument 
can resist the claim of the true owmer is that the tiansfer is a 
bona fide out And there can be no bona fide tiansfer when a 
transferee takes the instrument, although for valuable considera- 
tion, with the knowledge that the instrument is a lost one It is, 
therefore, necessary for the true owner, in order to safeguard 
his interest, to notify the loss of the instiument and that too 
before the instrument matures Such notice should be given to 
all the parlies liable on the instrument as w^ell as to the public 
so that, on negotiation, none can become a holder m due course 
The notice should reach the parties before maturity The loss 
should be made well known to the parlies 

Owner’s right: — ^When. an ordinary article is lost it is, if 
untraceable, lost for good But the owner of a lost negotiable 
instrument does not absolutely lose all his rights even if it is 
untraceable He still continues to be the owner and on maturity 
IS entitled to demand payment and m case of dishonour should 
give notice of dishonoui to prior parties* otherwise he will lose 


(c) Indian Contract Act, Sec 71 

(d) Lovell V Martin, (ISIS) 4 Taunt 799 

(e) Ibid 

(/) (1834) 2 Cr and M 679 
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his remedy against the drawer and the indorser (g) The owner 
has also a right to take from the drawer or maker, before it 
IS overdue, a duplicate copy of the instrument on furnishing an 
indemnity bond against the possible claim of a holder in due 
course in future , for otherwise, if the instrument is subsequently 
found with a holder m due course, the drawer or the maker will 
be liable to such holder and thus may have to make double pay- 
ment To guard against such a contingency an indemnity from 
the owner is necessary In such an event the owner will have 
to compensate the drawer or the maker (h) 

If the original has been duly paid, the duplicate need not 
be paid and a custom to the contrary cannot be given effect to 
(%) When the owner is willing to furnish the proper security 
an action will he against the drawer for his refusal to grant the 
owner a duplicate (;) 

It IS only the holder of the bill, who, in his own name, is 
entitled to the possession of the instrument, that has a right to 
ask for a duplicate and none else (k) 

Before over due* — The right conferred by this section 
upon an owner can be exercised only when the instrument is lost 
before maturity If it is lost after it is over due, the owner has 
no right to ask for, nor is the drawer bound to give a duplicate 
under this section The right to obtain a duplicate in case of 
loss is, however, a part of the mercantile laws of countries and 
duplicate may be demanded on equitable principles whether the 
bill is lost before or after maturity (Z) Where no duplicate of 
a hundi is supplied no presentment as against the drawee is 
necessary under section 76 (a) post (m) 

Destroyed Bills: — ^In case of lost bills there is a chance 
of its recovery and, therefore, an indemnity clause has been 
provided for In case of destroyed instruments no indemnity 
is necessary and the plaintiff can recover without indemnity (n) * 

Duplicate of a lost hmdi is known as Peth 


(g) Thackray v Blackett, (1812) 3 Camp 164 

(h) Indur Chandra v Lachmt, 16 W R 501 
{%) Ibid 

(;) GtUet V Bank of England, 6, TLR 9 
{k) Kammt v Radha, 18 WR 58 

(l) Udhoram v Hemraj, 1924 Lah 198 , 72 I C 777 

(m) Ibid 

in) Falconbndge on Banking, 799 
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46 . The making, acceptance or indorsement of a 
promissory note, bill of exchange 
eivery cheque is completed by delivery, 

actual or constructive 

As between parties standing m immediate relation 
delivery to be etfectual must be made by the party 
making, accepting or indorsing the instrument, or by 
a person authorised by him m that behalf 

As between such parties and any holder of the 
instrument other than a holder in due course, it may 
be shown that the instrument was delivered condi- 
tionally or for a special purpose only, and not for the 
purpose of transferring absolutely the property theiein 

A promissory note, bill of exchange or cheque 
payable to bearer is negotiable by the delivery 
thereof 

A promissory note, bill of exchange or cheque 
payable to order is negotiable by the holder by 
indorsement and delivery thereof 

NOTES 

Delivery essential: — ^Negotiable instruments are con- 
tracts which cannot be operative only when they are written and 
signed (o) Delivery of the instruments after they are signed 
IS essentially necessary to complete the contract , that is, in order 
to make the property m the instrument pass, it is not sufficient 
to sign or endorse it, it must also be delivered to the payee or 
indorsee {p) Suppose, the maker of a pronote writes out and 
signs the instrument but does not make it over to the person in 
whose favour it is executed, the instrument cannot be 


io) Thomppa v Vmedmalji, 87 I C 266, 1924 Bom. 205, 25 BomLR 
604 

ip) Ibtd; Bhogt Ram v Kishonlal, 1928 All 289 
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€nforced (g) Until and unless it has been delivered the instru- 
ment IS inchoate, incomplete (r) and revocable (s) There can be 
no cause of action on a negotiable instrument before delivery (t) 
as property does not pass before delivery is fully completed C^) 
Thus, when half of a note is sent with promise to send the other 
half afterwards property in the note remains with the sender 
until the other half is sent (v) An instrument delivered to 
one’s own agent for delivery to the payee can be revoked 
before it actually reaches the payee (w) The property in a 
currency note passes by mere delivery (;r) But what is delivery^ 
Delivery means transfer of possession actual, or constructive, 
from one person to another (y) Section 33 of the Sale of 
Goods Act (-S') defines delivery as the voluntary transfer of pos- 
session from one person to another and, therefore, the parties 
concerned should agree to the transaction with full knowledge of 
it , that IS to say, the assent of the parties to the transaction is 
essential In other words, the intention of passing the property 
to the person to whom it is delivered is necessary (a) It 
follows, therefore, that when a document is obtained by fraud 
or foice (&), or given to a servant for collection of the amount 
(c) there is no delivery and the property in the instrument does 
not pass Delivery ordinarily implies ^i-cceptance by the endorsee, 
but if the endorsee sends back the instrument the endorsement 
is declined and not accepted and the contract is incomplete 

Delivery of pronote and bill* — In the case of a pronote 
the execution of which is the act of the maker, delivery to the 
payee (d) or to the beneficiary under the note completes 

the contract, although delivery is not required in the case of 
acceptance of a bill of exchange which is written on the drawee’s 
paper (e) But this distinction has been wiped out by the 


(q) Bramage v Lloyd, (1847) 1 Exch 32, Gough v Ftndon, (1851) 

7 Exch 48 

(r) Section 21 (1) Biljs of Ex Act 

(s) Section 85, Ibid 

O) Bkowanp v Dev^, 19 Bom 635, 79 I C 461 
<m) Thorappa v Umedmulp, 1924 Bom 205, 25 Bom ER 604, 87 I C 
226 

{v) KoU Venkatmarmcd v Official Assignee of Madras, 33 Mad 1936 
{w) (1836) 1 M & W 365 

{%) Srinivasa v NaTastm, 50 Mad 916, 1927 Mad 797 104 IC 719, 
53 MLJ 309 

(y) Halsbury, Vol 11 p 463 

(z) Act III of 1930 

(a) Punjab National Bank v Balkrishen, 79 I C 461; G EahEJ 230 

(b) 57 MET 33 

(c) Sathccmuthu v Abdul Karim, 1932 MWN 1149 

(d) Winter v Round, 1 MHCR 202 

\d^) Smnachami v Ramaswamt, 1939 Mad 858 188 IC 48 

(e) Ibid 
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present section which requires delivery m the case of both to 
complete the contract Tt is submitted, hov ever, that this section 
and section 7 (ante) are difficult to leconcile According to the 
present section delivery is a condition precedent to the completion 
of the contract in case of acceptance of a bill of exchange but 
under section 7 acceptance may be completed either by delivery 
or by notice gi\en by the acceptor of his signing as an acceptor 
(/) which act an'>ounts in law to constructue delivery (g) But 
constructne dehveiy being also a form of delivery, the latter 
decision, it would seem, makes the clause beginning with '"or 
notice^' in section 7 altogether superfluous 

Delivery actual or constructive: — The English Bill of 
Exchange Act, section 2 defines dehveiy as a transfer of posses- 
sion, actual or constructive, from one person to another 
Delivery is actual when the instrument is handed over by one 
peison to another or to his agent (h) In actual deliv’^ery, parting 
of actual physical possession is indispensable which is not 
necessary m constructn e deliv^'erj^ Thus, when the maker of a 
note or the drawer of a bill, after signatuie, keeps the note or 
the bilk as agent of the pa}ee or the cliawee, and docs not actually 
hand oier the msliument to one or the other, the contract is 
complete by constructn e delneiv (t) In constructive delivery 
actual physical tiansfer of tht. document is not required, it will, 
in the e}c ot law, he deemed to have been dehvexed if there is 
express and unequivocal intention to hold the instrument on 
behalf of the payee or the transferee 

Apart from the provisions of this Act there is another way 
of transferring the right and title m these instruments, that is, 
under the ordinary law of transfer of chattels Though there 
were no endorsement and delivery as contemplated under the 
Negotiable Instrument Act, there was a vvihd transfer of a G P 
note by a registered deed of gift and the transferee was entitled 
to it and to the propeity referred to in it Delivery of the pro- 
perty IS not necessary where the gift is by a registered document 
(;) The transferee under the general law would, of course, be 
not in the privileged position of a holder in due course (k) as 
under this Act 


(f) Faragdas v Doulatram, 11 Bom 2S7 

{g) Thomppa v Umedmaljt, 1924 Bom 205? 25 Bom L R 604, 87 I C 
226 

(h) Sec 47, Illustration (a) post 
(t) Ibid, Illustration (b) 

(;) Benode v Asutosh, 16 CWN 666, 14 I C 720, Muthur v Kadtr,. 

28 Mad 524, Kottzeth v Udaya, 1912 MWN 524 
(k) Benode v AsutosK 16 CWN 666, 14 I C 720 
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Delivery by whom? — To make it effective, delivery must 
be made by the makei, drawer, acceptor or the indorser or by an 
agent on his behalf The legal representative of a deceased 
endorser is not his agent and delivery of a note, endorsed but 
not delivered by the deceased, cannot be made by his legal 
representatives without fresh endorsements (1) Delivery by an 
agent, without authority, if ratified subsequently even after suit, 
IS effectual (m) It need not be simultaneous with the endorse- 
ment since the contract can be revoked before delivery (n) 

Evidence may be adduced to prove against an immediate 
party or a remote party who is not a holder in due course that 
the instrument was delivered neither by the maker or the indorser 
nor under his authority (o) 

Coiiditioiial delivery; — ^The liability m relation to a 
negotiable instrument accrues by or from delivery Ordinarily 
the presumption is in favour of unconditional delivery (p) But 
as between the immediate parties it may be shewn that the instru 
ment w^as deln^ered conditionally or only for a special purpose 
and not for transfeirmg absolutely the property therein (p^) 
There is no difference in substance but only in illustration and ap- 
plication between this section and proviso 3 to Sec 92 of the Indian 
Evidence Act (q) The view once held in an Allahabad case 
that a pronote being an unconditional promise to pay on demand 
would contravene the provisions of section 92 of the Evidence 
Act if a party were allowed tO' prove that the promise tO' pay was 
conditional (r) stands discarded and the defendant can prove a 
separate oral agreement that certain condition precedent to the 
delivery which completes the contract and gives rise to the liability 
under a pronote must be complied with (s) Here the delivery 
of the instrument is conditional and the written contract itself, 
% e , the promise to pay is not conditional When, therefore, an 
instrument is delivered on condition that liability under it will 


(l) Section 57, post 

(m) Ancona v Metrts, (1862) 31 LJ Ex 163 

(n) Bhawanp v Devp, 19 Bom 635, Kott VenkataTamiah v Official 

Assignee, 33, Mad 196 
(a) B of E Act, see 21 (2) 

(p) 3 QBD 325 

(p^) Dungar nmll v Sambhu 1951 Cal 55 

(q) Pt(nyab Nattcmal Bank v Balkishen, 79 I C 461, 6 LahLJ 230, 

1924 Lah 640, Sheaprasad v Govind, 49 All 464, 1927 AH 292, 
Bhagt v Ktskore, 1928 All 289, 100 I C 832, 50 All 754, Punjab 
National Bank v Cotton Factory, 1924 Lab 640, Umaras v RrnnesK 
1939 PWN 200 

(r) 1922 AH 213 
is) see (q) ante 
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arise on the happening- of a certain event, {eg , balancing of 
accounts of a ceitain transaction against the defendant) and 
that does not happen, there is no liability {t), or when the maker 
of a note delivered it to the payee on condition that it would be 
gnen effect to after the maker had been provided with a post 
and the payee failed to do so, there was no liability {mC) 

Delivery for special purpose: — Evidence is also admis- 
sible to prove that Iheie was an oral agieemenl that the delivery 
of the note was made fox a specific purpose only (z/), as for 
instance, as a collateral secuiity (■zc;) for lunnmg accounts (^), 
01 as a secant} for tutuie instalments which have been paid 
(y) Endorsement for a special purpose does not pass the pro- 
pel 1 } in the bill when it is so intended {z) But when a note was 
given foi goods and the stipulation was that the amount should 
be paid irrespective of the goods (a), oi wheie it was given for 
capital of a partnership between the plainlifi: and the defendant 
and the stipulation was that the amount should be paid in espec- 
tive of the assets of the partnership (/?), the pnnciple has 
ob\iously no application Tf the instrument delnered to a person 
conditionally oi foi a special puipose is misappropriated by him, 
the owner can recot er it from any holdei not being a holder m 
due course {c) 

As between such parties, etc.: — The words between 
such parties and a holder of the instrument othei than a holder m 
due couise'' mean as between the makei and the payee or the 
endorser and any holder other than a holder m due couise, or as 
between any of such parties and any other near or i emote (d) 

Delivery by post: — According to the postal regulations 
a letter once posted cannot be reclaimed The post office is, 
therefore, deemed to be the agent of the addiessee as soon as 


(i) Ibid 

(w) I^ffnes V Austin, (1725) 1 Stra 674 

(v) Mottlal \ Dent, 5 MIA 328^ Sheoprasad v Gomnd, 49 All 464, 

{w) Rmnanandhan v Gundu Ayyar, 113 IC 456, 1928 Mad 1238, 1928 

1927 All 262 

MWN 680, Bhogtram v Ktshon, 50 All 754, 1928 All 289, 115 
IC 771, 26 AL J 696 
{%) Sheoprasad v Govtnd, 49 All 464 
(v) Panckapakesa Ayyer v Ayyaswamt Ayyar ^ 107 IC 510 

{z) Punjab National Bank v Bal Ktshen, 79 I C 461, 6 LahLJ 230, 

1924 Lah 460 

(^ 2 !) Radka v Alexander, 2 Lah 335, Macl^od v Jones, 1926 Cal 189 
ib) Uthtra v Mutlm, 1927 Mad 68 * 

{c) Mottlal v Dent, 5 MIA 328 

(d) Bhogimm v Ktshmi, 50 All 754, 1928 All 289, 26 ALJ 696, 115 
IC 771 
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the letter is posted and the sender has no liability if it is lost 
during transmission Therefore, where delivery is made 
through post a delivery of the instrument to the office is sufficient 
delivery to the addressee {e) But there must be authority — 
express oi implied — to the sender to send it by post , otherwise 
the post office will not be regarded as his agent till it is actually 
delivered to the addressee (/) Thus, where the plaintiff sent a 
cheque in a letter by ordinary post endorsed in favour of T it 
was held that the plaintiff had an interest left in him in tire 
cheque as there was no delivery (^g) 

47. Subject to the provisions of section 58 

Negotiation by delivery ^ promissory note bill of exchange 

or cheque payable to bearer is 
negotiable by delivery theieof 

Exception — A promissory note, bill of exchange 
or cheque delivered on condition that it is not to take 
effect except in a certain event is not negotiable (except 
in the hands of a holder for value without notice of the 
condition) unless such event happens 

Illustrations 

{a) A, the holder of a negotiable mstnmient payable to bearer deli- 
vered it to B’s agent to keep for B The instniment has been negotiated 

(6) A, the holder of a negotiable instrument payable to bearer, 
which IS in the hands of A’s banker, who is at the tune the banker of B 
directs the banker to transfer the instrument to B's credit in the banker's 
account with B The banker does so, andi accordingly now possesses the 
instrument as B's agent The instrument has been negotiated, and B 
has become the holder of it 


NOTES 

The section is to be read subject to section 58 which lays 
down the circumstances which disentitle a holder to recover on 
or to negotiate an instrument It lays dbwn how instruments 
payable to bearer are to be negotiated < Negotiation of such 
instrument can be efifected by delivery alone, endorsement being 
unnecessary (h) Therefore, the person to whom an instrument 
payable to bearer is delivered becomes the holder and is entitled 


(e) Narasinkulu v Adtappa, 13 Mad 242 

(/) Thorappa v Um^d Mulj% 1924 Bom 205, 25 BomTR 604, 87 I C 
226 

(q) JugphcLn v Nagar Contrail Sank, 50 Bom 118, 1926 Bomi 262 , 28 
BomLR 226, 93 I C 619 
(h) Halsbury, Vol 11 p 479 
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lo sue in Ins o\\n name Pait delivery does not complete the 
contiticl ( 2 ) Pa} able to bearer in this section means that an 
instrument is expressly made pa} able to bearer or that it becomes 
so by operation of law as, (?) when an instrument originally 
made payable to order has the last indorsement as an indorse- 
ment m blank, ( 22 ) when the payee is a fictitious or non-existmg 
person 

It may be submitted that both this section and the next 
following section seem to be superfluous m view of paragraphs 
4 and 5 of the piecedmg section 

Position of the transferor by delivery: — ^The effect of 
tiansfer by delneiy of a negotiable instrument pa>able to bearer 
amounts to a sale of the instrument like the sale of goods and 
the liabilities of the transfeior are similar to those of a seller of 
goods (;) As m such transfer endorsement is not necessary, 
his name ob\iousl} is not on the instrument, that is to say, he is 
not a party to the instrument and as he does not lend his ciedit 
to the instrument he is not liable to the transferee upon the 
instiument as such (k) He is, howe\ci, liable to the immediate 
tiansfeiee, like the seller of goods, for bieach of the warranties 
which aie necessarily implied in the sale of goods He warrants 
that the instrument which he passes is not a foiged one, that it 
IS unaltered and is what it purports to be on the 
face of it (I)f that the paities to the mstiuments are competent 
to enter into the contract (m) , that he has a good title to the 
instrument and has the right to transfer it (n) , that he is not cog- 
nisant of any fact making the instrument valueless, t e , that he is 
not aware of the bankruptcy of the paities, discharge of the 
instrument or of its becoming void or defunct ( 0 ) It would 
appear that negotiation by'' mere delivery entitles only the 
immediate parly to recover in case of a bieach of any of the 
implied w^cirranties specified abo\e and no subsequent holder can 
maintain an action against the transfeior either on the instrument 
01 on the breach of wan an ties as there is no privity of contract 
between them (/>) It is clear that if the holcler of a bill sent it to 
the market without endorsing his name upon it, neither morality 
nor the laws of this country will compel him to refund the money 
for which he sold it if he did not know, at the time he sold it, that 


(t) 29 LIB 117 

(;) Durga Verapu v Rampratapu 25 Mad 580 
{k) B of Ex Act, Sections, 29, 58 

(l) Gurney v Wamerslev, (1854) 24 LJQB 46 

(m) B of Ex Act, 58 

in) I Contract Act, Sec 109 

( 21 ) Martin v Morgan, (1819) 3 Moore, 635 

ip) Gurney v Womersley, (1854) 24 LJQB 46 
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It was not a good bill (g) The transferor of an instrument by- 
mere delivery is thus in a much better position than that of a 
transferor by endorsement and delivery who makes himself a 
party to the instrument and liable to pay its value to a subsequent 
holder in due course in case of dishonour. 

Exception: — For conditional delivery — see notes under 
section 46 (Supra) 

48 . Subject to the provision of section 58, 
a promissory note, bill of ex- 
^Negofafon by ^^ange or cheque payable to 

order is negotiable by the holder 
by indorsement and delivery thereof 

NOTES 

Transfer by endorsement: — This section which is also, 
like the pievious one, to be read subject to section 58 of this 
Act, deals with the mode of transfer of negotiable instrument 
payable to order and is the result of an amendment by Act VIII 
of 1919 According to this section negotiable instruments 
payable to order are transferable by indorsement and delivery 
Neithei the one nor the other done singly will be sufficient to 
complete the negotiation Verbal assignment of instruments 
payable to order is not recognised by Law Merchant (r) Where 
a note payable to the order of B is delivered by B without 
endorsement to C the latter does not become a holder as the 
negotiation is not valid even though C has paid good consi- 
deration for it In such circumstances C only acquires the 
oidinaiy right, title and interest of B and not the superior 
right of a holder in due course (^s) The right of a holder m 
due course cannot be acquired except in accordance with the 
provisions of this Act (t) The right to sue as a holder in 
his own name cannot pass without endorsement (u) , nor can 
he negotiate it to a third party (v) If there are more payees 
than one all must endorse it (w) A bill payable to B or 


(q) Fenn v Hczmson, (1790) 3 TR 757 

(r) TARARH ^Chetty Ftvm v Solomon, 55 IC 713, (Contra 

Pannalal v Hargopal, 51 I C 250, Gurdtt v Ibrahim, 14 Bur L R 
25) 

is) Fulwan v Mamu, 66 IC 501 

it) B&node v Asutosh, 16 OWN 666, 14 I C 720 

iu) Akhoy V Hart Das, 22 10 600, 19 CLJ 335, 18 CWN 494 
< V ) Harr op v Fisher, 10 C B N S 196 

<z^;) Mahammad v Rangrao, 24 Mad 654 
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order is delivered by B to C without endorsement The mere 
fact of delivery does not warrant the inference that B 
authorised C to endorse it in his name nor is the latter compe- 
tent to pul on the bill the name of the transferor 

Alternative mode of transfer, diifference: — This section 
IS not exhaustive as to the mode of transfei of negotiable 
instruments It only la>s down the mode of transfer of such 
instiuments according to the rules of Taw Merchant It 
lea^ es untouched the ordinary law relating to the transfer of 
a chose-in-action vhich undoubtcdl}' the negotiable instruments 
are A transfer under the oidinaiy law (Transfer of pro- 

perty Act Section 130) will entitle the tiansfeiee, as has been 
stated befoie, to the right, title and interest of the transferor 
and not to the superior rights of a holder in due course 
which the tiansfei under tins Act alone can confer (^) Such 
transfer must be in writing (y) except in places wlieic the 
T P Act IS not m loice Theie the transfer may be oial (^) 
Where an instrument was liansfcired without endorsement 
or deed of assignment the transfer was not good in law either 
as a negotiable mstiument or as a chose in action (a) Bui 
sale m a couit auction entitles the purchaser to sue upon 
the note though the^e is no endoiscment on it (b) Indorse- 
ment of a non-ncgotiable pionote coupled with delivery takes 
effect as an assignment of a chose in action (c) But where it 
IS assigned conditionally as a secuiity for his debt the assignee 
cannot sue in his own name (d) The payee of a pronote as- 
signs all his properties including the note to A without indorse- 


(wi) Ghansyam v Ragku, 1937 Pat 100 167 IC 57 

{%) Bemde v Asutosh 16 CWN 666, 14 I C 720; Mnthu Krishna v 
Veeraraghava, 38 Mad 297, Muthur v Kadtr, 28 Mad 544, 
Mahammad v Rangra^, 24 Mad 654, Ramchandra Raa v 
Venkataramana Ayyar, 23 Mad 527, Udayar v. Muthta, 7 MLJ 
231, Arunchala v Subha, 17 MLJ 393, Na^ayama v Umamahe» 
SWOT, 1930 Mad 197; Venkatarama v Knshnaswamt, 35 LW 755; 
Surath v Narayan, 38 CWN 465 1934 Cal 549, 150, IC 925; 
Manithcmuthu v Kadtr, 1938 Mad 377 (F B ) 

(y) Palawan v Kanu^ 66 IC 501, Thorappa v Umedmaljt, 1925 Bom. 

205, 87 I C TP Act, 130 to 137 
(a) Pannalal v Hargopal, 51 I C 250 

(a) Akshay v Handas, 18 CWN 494; 22 I C 500, 19 CLJ 335; 
Ulagappa v Ramanathan, 1932 Lah 30, 3 LW 171, R€mm v. 
Nagaratkna, 11 MLT 246, (But see Venkutadri v Lakshnu- 
narastmha, 21 MLJ 80) 

(&) Kuthallmgam v PacLzam, 21 MLJ 422 

(c) Rama v Venkatachellam, 16 MLJ 554, 30 Mad 75, Kanhaiya 

V Domtngo, 1 All 732, Ramanandhan Ckettv v Katku Vdan^ 
41 Mad 353; Katkavalan v Mathu Velan, 42 I C 934 

(d) Ntkal Chand v Ah Baksha, 9 PR 1907 
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ment A or his assignee cannot sue upon the note as holders 
though they can compel by suit the transferor to indorse it and, 
after indorsement, proceed against the maker (e) Where the 
endorsement on a promissory note is of the ordinary kind, and it 
is not so worded as to transfer the debt itself nor has any stamp 
duty been paid on the endorsement, the endorsee cannot sue 
the non-executant coparceners on the giound of their liability 
under the Hindu Haw 


49 . The holder of a negotiable instrument m 

Conversion of indorse- without signing hlS 

ment m blank into own name, by writing above the 
m orsement in full indorser’s Signature a direction to 

pay other person as indorsee, convert the indorsement 
in blank into an indorsement in full, and the holder 
does not thereby incur the responsibility of an indorser 

NOTES 

This section lays down how a blank endorsement is 
converted into a full endorsement by any holder as sanctioned 
by the English law (/) The last clause in the section e 
that the holder who so converts it has not to incur any 
responsibility is based on the English common law (p). The 
holder of any negotiable instrument, endorsed in blank, may 
put, over the signature of the indorser, a direction to pay any 
person other than the indorser in blank By doing so he 
incurs no liability under the instrument as he has not to put 
his own signature on it The holder may also make it 
payable to himself The expression ‘other person’ in the 

section means any person other than the indorser in blank 
The following illustration will make the position clear A note 
IS made payable to B B endorses it in blank in favour of C 
by merely putting his signature on the back C** becomes the 
holder C without putting his signature writes over the 

signature of B "pay to D or order” By this C converts an 
endorsement m blank to a full endorsement by B to D And 
by so doing he incurs no responsibility C, if he likes, may- 
make it payable to him or his order by an insertion to that 
effect 


(e) Pathal Ambedji v Krishncm, 11 Mad 290, Abhoy v Ramchandta^ 
17 Mad 461, (But see Muthur v Kadtr, 28 Mad 544) 

(«i) Rekapedh v Dhana Chinna, 1939 Mad 846, 186 I C 32A 

Rcannathan v Mv-tktt, 1942 Mad 168, 201 I C 3, I L R 1942. 


Mad 204 

(f) B of Ex Act, Section 34 (1) 

(g) Vtneent v Horlock, (1808) 1 Camp 442 


9 
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Strangler drawee: — An instrument not addressed to a 
drawee can be a bill of exchange, if a third person endorses an 
acceptance which is not inconsistent with the address The 
indorsee thereupon becomes liable and is estopped from 
contending that he is not the drawee (h) 

Several blank indorsements — Effect of striking out: — 

In case of a note containing seveial blank endorsements, the 
holder may strike out any such indorsement at his option (i) 
There is no provision in the Act regarding this but yet such a 
right exists (j) The effect of any indorsement being struck 
out IS that all mdoisers subsequent to the indorser whose name 
is struck out are discharged from liability as their remedy 
against the latter is impaired But the holder may maintain an 
action against the drawer without striking out any blank 
indorsement (k) 


Effect of mdorsement 


SO. The indorsement of a negotiable instrument 
followed by delivery transfers to 
the indorsee the property therein 
with the right of further negotiation; but the indorse- 
ment may, by express words, restrict or exclude such 
right, or may merely constitute the indorsee an agent 
to indorse the instrument, or to receive its contents for 
some other specified person 


Illustraiions. 

B signs the following indorsements on different negotiable instniments 
payable to bearer 

(as) 'Tay the contents to C only*’ 
ih) ^Tay C for my use*" 

(c) *"Pay C or order for the account of B.** 
id) ''Tire within must be credited to C** 

These indorsements exclude the right of further negotiation by C 
(e) “Pay C** 

(/) “Pay C value in account with the Oriental Bank"* 

(g) “Pay the contents to C, being part of the consideration in a 
certain deed of assignment executed by C to the indorser and others** 
These indorsements do not exclude the nght of further negotiation 
by C 


(h) Jogesk V Md Ihmhtm, 1930 Cal 697, 57 Cal 69S, 129 I C 305 
(*) Mm Mathu v Knshnasmamt, 17 Mad 197? Subrmnantun v 
Alamppa, 30 Mad 441, 1915 MWN 22 
(;) Ibtd 

ik) Veerappa v Muthuremm, 12 LW 12 
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NOTES 

Not only does Indorsement followed by delivery of a 
negotiable instrument pass the property in the instrument to 
the endorsee but it also passes to him the right to negotiate 
the instrument further unless^, that right is expressly or 
impliedly restricted by the indorsement The indorser has 
the power to restrict the right of further negotiation 

Effect of indorsement: — ^Therefore, an unconditional 
indorsement coupled with an unconditional delivery passes the 
property in the instrument to the endorsee who can, under 
the provisions of this Act, recover the amount from the 
acceptor or the indorser and those above him on dishonour (/), 
and can, if he likes, further negotiate it As has been stated 
before, delivery must be coupled with indorsement to complete 
the contract Without delivery the negotiation is not complete 
To constitute a person a holder he must have possession, 
actual or constructive, of the document Without possession 
of the instrument he cannot enforce his rights against other 
parties Nor can a person maintain an action having already 
endorsed the instrument m favour of another Thus, where A 
issues a cheque in favour of B, who endorses it in favour of C, 
who again, in his turn, endorses it in favour of D by an 
unrestricted indorsement, a suit by C against A tO' recover 
the amount, on the cheque being dishonoured, does not he {m) 
The indorsee can recover from all persons whose names appear 
on the instrumept and not from persons whose names 
do not appear on the instrument but who are in law liable 
for the debt, in other words, no person whose name does not 
appear on the instrument can be sued on a negotiable 
instrument The name of the person or a firm to be charged 

upon a negotiable document should be clearly stated on the 
face or on the back of the document, so that the responsibility 
IS made plain and can be instantly recognised as the document 
passes from hand to hand in) The indorsee cannot sue on 
the original consideration but can sue on the instrument 
as such (o), as indoisement does not pass the right to the 


<Z) Falconbndige p 929 

{(m) Golrnn v Radha, 1930 Lah. 248, 122 IC 101, Fctoyu v Patoju, 
23 IC 545 

In) Sadsuk v Ktshenprasad^ 46 Cal 663, 46 lA 33 , 23 CWN 937, 
29 CLJ 340, 50 I C 216, 21 Bom LR 605, 36 MLJ 429; 
1919 MWN 310, Ramgopal v JDhtrendra, 54 Cal 380, 31 CWN 
397, 1927 Cal 376, 101 IC 573; Hartmohcm v Smmdra, 41 
CLJ 535, 1925 Cal 1153, 88 I C 1025, Vtthdl y Vtthal, 25 
Bom LR 151; 72 I C 242 

{^o) Ibid^ Mowtg Pho v Dcpwood, 66 IC 584, 11 LBR 137, Ncitaywt 
V Probhmka:r, 62 Bom LR 830 



132 


NKCOTIABI.B INSI'RUMBNTS ACT 


[Chap IV 


consideiation but only the right to the amount specified in 
tlie bill or note, for himself and in his own name {p) There- 
fore, when the managing member of an undivided Hindu family 
executed a promissory note the indorsee could not sue the 
other niembeis of the family on the note but could proceed only 
against the maker of the note or his legal representative (g) 
In some cases it was held that where the debt on the pronote 
was incurred by one member of the family for tlie purpose of 
the whole family for which all the other members were also 
in law, liable, the indorsee of such a note could maintain 
an action against all the membeis of the family including 
those whose names did not appear on the instrument, if 
it could be proved that the debt was incurred for tlie benefit 
of all (r) In -view of the later decision of the Privy Council 
(s)y already referred to, this appears to be no longer good law. 

Restrictive endorsement : — Generally, indorsement, fol- 
lowed by delivery, vests in the indorsee of a note the right 
to further negotiate it, if the form of the note m its 
inception does not bar such negotiation or if further negotiation 
IS not restricted by the indorsement This section applies 
to instruments payable to beaiei or to ordei including cheques 
and IS not limited to negotiable instruments payable to order (t). 
An indorsement which expiessly eithci restricts or prohibits 
further negotiation of an instrument or which expressly slates 
that it IS not an absolute or unconditional tiansfei of the 
instrument but is only an authority to the indorsee to deal 
with It as an agent of the indorser, as directed in the indorse- 
ment, IS a restrictive endorsement 


ip) Mmng Pho v Dawo&d, 66 I C 584, 11 LBR 137, Stshayya v 
Sanpvumyyada, 1934 Mad 350; Mohamed v Guana Ammal, 66 
MLJ 671 

iq) Ramnathan v Muthu^ 1942 Mad 161 201 IC 3, Kuttee Ammu 

V Furusotham, 21 MLJ 526; Sttarama v SMktah, 1912 MWN* 
1011, Shunmuganath v Snmva^a, 40 Mad 727, Mahammad v 
Guana Ammal, 66 MLJ 671; Skeskyya v Sanpvarayyadu, 1934 
Mad 350, Ram fas v Shahabuddtn, 1927 Lah 89, Gurashahu v. 
Tangt. 36 L W 432, Maruthamuthu v Kadtr, 1938 Mad 377 174 
IC 577 (FB) 

(t) Bmsnab v Ramdhan, 11 CWN 139, Ragkunathp v Bank of 
Bombay^ 34 Bom 72, Knshnand v Rajaram, 44 All 393, Krishna 

V Krtshnaszoamt, 23 Mad 697, Nogendra v Amar^ 7 CWN 725, 
Smka Knshnamurthi v Laskhmtkantkam, 55 Mad 692, Natarafa 

V Ayyasamt, 32 MLJ 354; Venkata v Atyam^ 41 MLJ 369, 
Ttkamchand v S%7d(rr$<m^ 1933 Pat 263 

is) Sadsuk V Ktshen Prasad, 46 Ca! 663, 23 CWN 937, 29 CL J 
340, 50 I C 216, 17 ALJ 405 , 21 Bom LR 36 MLJ 

429, 25 MLT 258, 1919 MWN 310; 10 LW 143, 46 I A 33 
XO Forbes v Offictal Assignee, 27 Bom LR 34, 1925 !l^m 173, 86 
IC 110 
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Plain words should be used to restrict negotiation A 
cheque only crossed with the direction "'account payee^' is 
not sufficient to restrict negotiation (^) As will appear from 
illustrations (f) and (g) to this section an indorsement contain- 
ing only a statement about the consideration is not a restrictive 
endorsement (v) But if an instrument payable to a certain 
person oi Dealer is endorsed by the payee to a specified person 
it IS a valid restiictive indorsement (w) Where one endorses 
and delivers a note to his son or agent it will be a question 
of fact to be decided from the particular circumstances of 
the case whether the property in the instrument has passed 
by such indorsement (x) A bill may be endorsed to another 
for collection or deposited with him for some special purpose 
and the indorsement cannot go beyond the directions expressed 
m the indorsement Such indorsements restrict further 
negotiation and do- not pass legal title to the amount (y) 
The relation between the indorser and the indorsee in such 
cases is like that of the principal and agent Except against 
a holder in due course it is always permissible to prove, m 
case of conditional delivery, or delivery for a special purpose, 
that the indorsement was never to pass the property in the 
instrument absolutely to the indorsee As between the 
indorser and the immediate indorsee the terms will be binding 
although the terms'^ on which the indorsement and delivery 
are made need not be expressly stated on the instrument 
The reason is that m regard to his immediate indorsee the 
liability of an indorser arises out of the contract between them 
which is founded not merely on the indorsement itself, 
but also upon the delivery to the indorsee and upon the 
intention with which the delivery is made and accepted, 
as proved by words spoken or written by the parties and 
the circumstances, such as the usages of the place, and the 
course of dealings between the parties, under which the 
delivery takes place (js) The illustrations to the section 
give instances when the indorsement is restrictive and when 
not A restrictive indorsee can maintain an action in his 
own name against all parties whom his indorser could sue 
but has not the right to negotiate the instrument unless 


(u) Kmtcmual v Annadana, 70 I C 586, 14 Bur LR 25 

(v) Stvaram v Mohtdeen, 33 Mad 34 

{li}) Forbes v Officzal Asstgnee, 1925 Bom 193, 27 Bom LR 34, 86 
IC 118 

(x) Ibrahim Ah v Ummat-tcl Zohray 19 All 267 (P C ) , Subramamcm 
V Alagappa, 30 Mad 441 
{y) Ibtd 

{z) Ealsbmy Vol 11 p 519 
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expressly authorised to do so by the indorsement («) Where, 
however, a restrictive indorsement authorises further nego- 
tiation all subsequent indorsees take the instrument with the 
same rights and liabilities of the fiist indorsee under the 

restrictive instrument (b) Thus, where A indorses a bill as 
'Pay B or order for my use’ and B endorses it to C who 
recovers the amount at maturity A can recover the amount of 
the bill from C for C received the amount at maturity for 
use of A as expressly stated on the instrument C in such 
a case is bound to pay the money even after the death of the 
indorser (c) ^ 

Rights of the restrictive endorsee: — As already stated 
the lelationship between the indorser and the endoisee for 
collection is one of principal and agent The endorsee for 

collection is a holder under section 8 but has no title to 

the bill as ownei and is a meie agent for collection (d) If 
the amount, the endorsee is authoiised to collect, is paid 

to the indorser the endorsee cannot recover Where the 
amount has not been so paid he can recover even by a suit 
in his name (c) but he wull be liable to render account for 
the amount lecoveied Where from the terms of indorsement 
accountability cannot be inf ei red between the endorser and 
the indorsee the endoisenient is not foi collection and, theiefoie, 
the endorsee alone can recov'er and has the right of suit (e^) 
The restricted endoisee takes the instrument with all the 
rights of the indorser except the right of negotiation, and, 
therefore, in a suit by the endorsee all defences available against 
the indorser are available against him (e^) The indorsee for 
collection does not lose his right of suit on the indorser’s death 
but if he returns the note to the indorser he ceases to be a 
holder and in case the amount on the note is due the indorser, 
to whom the note has been returned, can sue for the amount 
without a re-indorsement in his favour (/) If a transferee of 
a bill returns the bill to the indorser as useless without any 
re-indorsement he will be deemed to have abandoned his right as 


(«) B of Ex Act, Sec 35 (^2) ,Subramaman v Alagappa, 30 Mad 441, 
Evanf V Cr-ceniltngton, (1^7) 2 Show, 509 

(fe) B of Ex Act 35 (3) 

(c) Ibrahim v Cftas Cenote & Co, SIC 967 

(d) Gomndswamt v Kundswamt, 1942 Mad 749 204 IC 380, 

Subramamm Chetty v Alagappa Chetty, 30 M 441, Ibrahim v 
Chas Cowie & Co, &IC 967 

(e) Ibid 

(ei) Patojte y Pat ope, 23 I C 545 

(e2) Bkupat v Han, 5 CWN 513; Bradley v Ktrpatnk, 39 PR 1880 
(/) Ponnaya vPalantappa, 7 MLT 271, Govtndsivamt v Kundswamt, 
1942 Mad 749 204 I C 380 
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a transferee and cannot acquire a right to sue on it without 
fresh consideration even if the bill comes to his hand (ff). An 
endorsee for collection may realise the money out of the 
assets of the maker in the hands of his sons after his death 

A bill endorsed for collection in favour of A can be re- 
endorsed in favour of C which automatically cancels the pre- 
vious indorsement (A) 

A payee is competent to strike out an indorsement made 
by him without consideration in favour of one of the makers 
and sue on the note (A^) 

What are not restrictive endorsements: — ^Instances of 
what are not restrictive indorsements are to be found m 
illustrations e, f, g, added to the section It is obvious that a 
mere statement in the indorsement about its consideration is not 
a restrictive one 


51 . Kvery sole maker, drawer, payee or indorsee, 
^ or all of several loint makers, 
drawers, payees or indorsees, of a 
negotiable instrument may, if the negotiability of such 
instrument has not been 'restricted or excluded as 
mentioned in section 50 , indorse and negotiate the same 


MxplanaUon — Nothing m this section enables 
a maker or drawer to indorse or negotiate an 
instrument, unless he is m lawful possession or is holder 
thereof, or enables a payee or indorsee to indorse or 
negotiate an instrument, unless he is holder thereof 


Illustrations 

A bill IS dra-wn payable to A or order A mdiorses it to B, the 
indorsement not contaimng the words '‘or order’’^ or any equivalent words 
B may negotiate the instrument 


NOTES 

Who may negotmte : — ^This section mentions the persons 
who are competent to endorse and negotiate" a document- 


(g) Cartwright v Williams, (1818) 2 Stark 340 

(gi) Pothuraja v Appala, 1944 Mad 500 57 LW 444 

(h) Darnel Sec 699 

{h"^) Pasupatty v Ramcm, 1915 MWN 227 
(t) Sivaram v Mohtdeen, 33 Mad 34 
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Not only all persons legally competent to contract but even a 
minor can endorse an instrument 

Minor and Guardian: — ^An endorsement by the minor 
will pass the title in the bill to the endorsee but will not 
bind him (j) The natuial guaidian of a minor could 
validly endorse on his behalf (k) even after the appointment 
of a court guardian but before his furnishing security (1) 
But this decision has been ovei ruled and it has been held in 
a subsequent case that the natural guardian cannot validly in- 
dorse betore he has been appointed a guardian under the 
Guardian and Wards Act (m) Where the holder has become 
a bankrupt his assignee or recei\ei may indorse on his behalf 
The legal repiesentatnes of a deceased holder are competent to 
endorse (n) A maker or diawer can indorse if the instru- 
ment IS payable to his order Although the section does not 
mention the drawee he can also endorse a bill provided it has 
been drawn to his order. 

Joint makers etc: — Where there are more makers, 
drawers, payees etc tlian one, all of them should join in 
the endoisement to make it \alid although they may make 
the indorsement at different times and not at the same time 
(o) But one of the several makers etc will be competent 
to endorse if he has an expicss authority to do so on behalf of 
the others {p) The piinciple of joint endorsement finds an 
exception when the several makers, payees, etc are members 
of a trading paitnership There one partner can indorse the 
instrument m the name of the firm and not in his own name 
(g) even after dissolution of the partnership This is done 
under the general law of partnership by which each partner is 
competent to act on behalf of the firm (r) Therefore, when 
one of several payees who are not partners endorses a bill, the 
indorsement is invalid Where one of tvo joint payees of a 
note indorses it m favour of the other, the pa>ee in whose 
favour the indorsement has been made can sue, not on the en- 


( 7 ) Section 26 ante 

ik) Suppat V Kundiwamt, 80 IC 567, 1924 Mad 617, 19 LW 560 
(i) Suba V Rama, 40 Mad 775 , 37 I C 892; 2 LW 261 
(«) Natka Venkatasaperumcd v Srt Ramulu Chettv, 49 Mad 809, 1927 
Mad 36; 51 MLJ 726, 99 IC 213 (FB) 

(n) Section 57 post 

io) Amiamah v Muthta, 1922 MWN 203, 1922 Mad 210, 70 I C 
690 

iP) CaTv^ck V Vtckery, 2 Dong 653 

iq) Cbetttar v Mumyandt, 139 IC 460, 1932 Rang 97 (see also notes 
under section 27 
(r) I Contract Act, Sec. 263 
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dorsement, but as an. assignee of a chose-in-action by virtue of 
the indorsement operating as a transfer of Ins interest m the 
note (^) An agent can endorse for his principal {t) but he 
will be held personally liable if he does not endorse as such 
{u) A court may endorse as an agent of the holder under 
Ordei 21 R 80 of the Code of Civil Procedure 

By strangers: — ^A stranger cannot endorse a bill (v) , but 
if he does so, he may be liable as a guarantor {m) Lawful 
possession is necessary for endorsement To be a holder in 
possession of the instrument one must have a right to the 
possession of the instrument in his own name When a maker 
IS in lawful possession of the instrument it is presumed 
that he is the lawful owner thereof and therefore competent 
to endorse {x) 

52 . The indorser of a negotiable instrument may, 

Indtorser who excludes express words in the indorse- 
his own liability or makes ment, exclude his own liability 
It con tionai thereon, or make such liability or 

the right of the indorsee to receive the amount due 
thereon depend upon the happening of a specified event, 
although such event may never happen 

Where an indorser so excludes his liability and 
afterwards becomes the holder of the instrument, all 
intermediate indorsers are liable to him 

Illustrations 

(a) The indorser of a negotiable instrument signs his name adding 
the wordls — 

'"Without recourse" 

Upon this indorsement he incurs no hability 

ib) A IS the payee and holder of a negotiable instrument Exclud- 
ing personal liability by an indorsement "without recourse,” he trans- 
fers the instrument to B, and B indorses it to C, who indiorses it to 
A A IS not only reinstated in his former rights, but has the rights of 
an indorsee against B and C 


NOTES 

This section deals with conditional or qualified endorsement 
as distinct from restrictive endorsement which relates to the 


{$) Mahammad v Rangrao, 24 Mad 654, 657 

\tS Chettiarc v Mumycmdt, 139 IC 460, 1932 Rang 97 

(u) Veeratyan v Ponnusamt, 36 Mad. 362 

{v) Thakurdas v Ktshendas, 76 I C 282, 1925 Smd 9 

{w) Ibid 

(x) Muthtar v Kader, 28 Mad 544, 15 MLJ 384 
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negotiability of an instrument The conditions referred to 
in this section have nothing to do with the negotiability of 
an instrument It is important to note that the section relates 
only to the endorsement and not to the making or drawing of 
an instrument for the obvious reason that neither the making 
noi the drawing of a negotiable instrument can be conditional, 
as the first s%ne qua non of such an instrument is that it must 
contain an unconditional undertaking or order to pay (y) 

Qualified indorsement: — ^While the maker of a note 
or the drawer of a bill can impose no condition for payment 
the indorser is in a much better position than either of them 
and can by express words altogether exclude or limit his 
liability to the endorsee as indicated in the illustrations to 
the section His liability to the endorsee will be regulated 
by the nature of his endorsement He may altogether negative 
his own liability by adding to his endorsement the words 
^Vithout recourse’' ''Sans recourse”, ^'at his own risk”, ''not 
liable m case of non-payment” or words to that effect sufficient 
to indicate his meaning In such cases he, as an endorser, will 
not at all be liable to the endorsee But this does not absolve 
him absolutely from all liabilities He will still be liable as a 
mere transferor by delivery These endorsements do not 
indicate that the parties are conscious of any defect in the 
security 

Conditional endorsement: — ^Without, however, altogether 
excluding his own liability the endorser can by express words 
m the endorsement limit his own liability or the right of the 
indorsee to receive the amount from any party by adding 
conditions, precedent or subsequent If a condition precedent 
is added as, payable on the indorsee attaining 21 years, his 
liability to pay will arise after the condition is fulfilled and not 
before % e after the endorsee attains 21 years Similarly, the 
payment can be made dependent on the happening of an event 
as "on the indorsee marrying B” which may never happen In 
that case his liability will stand extinguished If the condition 
be subsequent, as when a bill is endorsed as "Pay to A or order, 
unless, before payment, I serve you with a notice to the 
contrary”, the title of the endorsee to recover will be defeated 
if such a notice is given to the maker of the note before 
payment If no such notice is given he shall recover The 
endorser can also limit the right of the endorsee to recover the 
amount from the maker or any prior party to the instrument by 
adding conditions similar to the above 


<y) Sections 4, 5 ante 
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After a qualified or conditional endorsement is made each 
subsequent endorsee takes the instrument subject to the same 
qualifications or conditions Where the conditions stipulated 
do not happen and the right of the endorsee to recover is de- 
feated he cannot sue either the endorser or any prior party 
thereto as title to the instrument does not pass to him before 
the conditions are fulfilled 

Facultative eitdorsement: — ^Just as an endorser can 
exclude or limit his liability he can also enlarge the same by 
adding appropriate words to that effect in his endorsement As 
for instance, he can waive presentment or notice of dishonour 
he IS ordinarily entitled to (<sr) 

Notice of conditions: — ^An acceptor of a bill or a note is 
bound to take notice of the condition of indorsement as he is 
bound by the conditions imposed and cannot pay unless these 
are fulfilled Thus, where a bill was made payable to the 
endorsee on certain conditions and subsequently passed through 
several hands and was afterwards paid by the acceptor before 
the conditions were fulfilled the acceptor was held liable to pay 
the bill again to the payee (a) 

Back negotiation: — Ordinarily where a note is negotiated 
back to a prior party he cannot enforce payment against 
intermediate parties to whom he was originally liable Thus, 
A endorses a note to B or order B endorses it to C and C to 
D D again endorses it back to A A being originally liable 
to B, C, D cannot enforce payment on the note against them 
But the rule enimciated in the last clause of this section is an 
exception to this general rule Here A can proceed against 
all the intermediate parties on the ground that having endorsed 
the instrument recourse^^ he incurred no liability to his 

endorsee and other subsequent endorsees and, therefore, by 
negotiating the note back to him all of them become liable to 
him and he can recover from them {b) 


53. A holder of a negotiable instrument who* 
derives title from a holder in 
due course h^s the rights thereon 
of that holder m due course 


Holder deriving 
from holder m 
course 


title 

due 


{z) Halshury, Vol II p 506, B of Ex Act, sec (2) 

(a) Robertson v Kensington, (1-811) 4 Taunt 30 

(b) Wtlkenson v Unwin, (1881) 7 QBD 636, In re Gooch, (1921> 
2 KB 593 
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NOTES 

In the corresponding section of the English Bills of 
Exchange Act an important qualification has been added to the 
holder whose position has been dealt with here There the 
holder “who is not himself a party to any fraud or illegality” 
affecting the instrument (c) has all the rights of a holder in due 
course from whom he derives his title This is presumably 
the law in India, although the section is silent on this point, as 
no party can be allowed to reap the advantage of his own fraud 
(d) The section has, therefore, to be read subject to this im- 
portant qualification 

Rights of transferee of a holder in due course; — 

Ordinarily the transferee acquires all the rights of the 
"transferor (e) Even a transferee for no consideration acquires 
the rights of the tiansferor and can sue the maker but cannot 
have the rights of a holder in due course (/) A holder m 
due course acquiies the instrument free from all defects and he 
also conveys the same title to his transferee who becomes the 
holder and steps into the shoes of the transferor Once an 
instrument passes through the hands of a holder in due course 
it continues free from all defects in the hands of a subsequent 
holder who acquires title of unimpeachable character even if 
he IS aware that a defect once existed but he was not a party 
to it (g) If the subsequent holder gives values for the bill he 
can sue all the pa'rties to the bilh but if he has paid no value 
to this transferor he can sue all others except the transferor (h) 

54 . Subject to the provisions hereinafter con- 
tained as to crossed cheques, a 
^^rntrument indorsed in negotiable instrument indorsed in 

blank is payable to the bearer 
thereof even although originally payable to order 

NOTES 

It IS open to any endorsee as being the payee named in the 
.endorsement, just as it was open to the original payee, to endorse 


(c) B of Ex Act, section 29 (3) 

(d) Darnel, Sec 803 

(e) Vtndamum v Kamaka, 1 I C 621 , 5 M !L T 300 

(/) RangM v Amolak Chand, 1933 Lah 1014, 147 IC 679 
ig) Ardeshn v Khoshdtdas, 32 Bom 247, 10 Bom* LR 268, Subraa 
V Sttaram, 2 Bom. LR 891, Vtndmnani v Kamaka, 5 MLT 300, 
lie 621 

(h) Master v Ibhensm, (1849) 8 CB 100 
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an instrument payable to order in blank and so make it payable 
to bearer (t) Thus, an instrument originally payable to order, 
if endorsed in blank, can become a bearer instrument as there 
IS no distinction between an instrument endorsed in blank and 
one payable to bearer (;) A bill payable to a certain person, 
ii crossed, cannot be paid to bearer but will be paid to the 
payee named {k) As the section relates only to the endorse- 
ment in blank and not to the making of a negotiable instrument 
payable to bearer, it applies to promissory notes as well 
notwithstanding the provisions of the Paper Currency Act now 
the Reserve Bank Act The reason is that the provisions of 
the aforesaid Act bar the making of a note payable to bearer on 
demand but do not bar an indorsement in blank of a note 
payable to order on demand although the ultimate effect of such 
endorsement will be the same as the making of a note payable 
to bearer on demand (Z) 

55. If a negotiable instrument after having been 
indorsed in blank is indorsed 

Conversmn of indorse- amount of it cannot be 

ment in blank into m- , , ,, . • j- n 

dorsement m full claimed from the indorser in full 

except by the person to whom it 

has been indorsed in full, or by one who derives title 

through such person 


NOTES 

The marginal note of the section has not been correctly 
stated The section does not deal with the effect of conversion 
of an endorsement in blank into an endorsement in full but 
with the effect of an endorsement in blank follomed hy an 
endorsement in full If a bill is endorsed in blank and the 
blank endorsement is followed by an endorsement in full, the 
bill IS nevertheless payable to bearer as against all parties prior 
to the endorser m full, but as against the indorser in full the 
bill cannot be enforced except by his endorsee or by some one 
who ha’s acquired his title through such endorsee by means of (*) 


(*) Halsbury vol 11 p 480 

(r) Subrao v Sttaram, 2 Bom LR 891} Jetha v Ramchandra, Iff 
6^, Nanakckmd v Erskine, 9 PR 1906, 19 PLR 1906, 
Ramanadhan v Gundu, 1928 MWN 680, 1928 Mad 1238, 113 
IC 466, Sana v Mama, 22 IC 77; 7 LBR 70, 7 Bur LT 96 
(k) Heme Property Co v London Country Westminster Bank, 1915 
W.N 247 

(/) Sona V Moona, 22 I C 77, 7 LBR 70, 7 Bur LT 96 
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an indorsement and not by mere delivery (m) Thus, a bill is 
endorsed in blank by A to B B endorses it in blank to C 
C endorses it in full to D or order D without endorsement 
delivers it to E Now E can sue A and B but not C and I> 
But D instead of delivering the bill without endorsement does 
so with an endorsement E can sue A,B,C,D who are aU prior 
parties (n) 


56 . No writing on a negotiable instrument is 
valid for the purpose of negotiation 
sum such writing purports to trans- 
fer only a part of the amount 
appearing to be due on the instrument , but, where such 
amount has been partly paid, a note to that effect may 
be indorsed on the instrument, which may then be 
negotiated for the balance 

NOTES 

The section piohibils the transfer of only a portion of the 
amount payable under a negotiable instrument but is no bar to 
a transfer of the whole-balance payable at the time under the 
instrument to one or more persons jointly A partial endorse- 
ment would cause inconvenience to prior parties, cause mul- 
tiplicity ofi actions and interfere with the free circulation of 
the instrument (o) 

Effect of fuU and partial endorsement: — ^To be valid 
the endorsement must be for the full amount due and not for 
a part, although the full amount due at the time may be only a 
part of the whole originally covered by the instrument, some 
amount having been paid before If an endorsement is made 
only for a part of the amount due at the time, or if the endorse- 
ment IS for the full amount but it is made to two persons 
severally and not jointly so that each becomes entitled to a part, 
the endorsement offends against this section and is invalid (p) 
If a portion has been already paid, there must be an endorse- 
ment to that effect on the instrument If such payment is not 
endorsed the transferee can recover the whole amount of the 


(w) Forbes v Officml Assignee, 27 Bom LR 34; 1925 Bom 173, 86 
IC 118 

(«) Walker V Macdonald, (1848) 17 LJ Ex 377, Smith v Clarke, 
(1794) 1 Peake 295 

io) Jatchand v Sarder Singh, 44 I C 264, 150 PLR 1917, 5 PWR 
1918, Byles on Bills (19tli Ed) p 157 



Sec 57] 


NEGOTMA'riON 


143 


instrument When payment of a certain amount has been made 
and the payment has not been endorsed on the note but the note 
as indorsed in favour of B for the balance, due after the pay- 
ment, the indorsement is invalid as being' for a part only 
Where, however, the holder of a note after realising some money, 
which was not endorsed On the note, fraudulently, negotiated it 
for full value, it was held that the endorsee could recover the 
full value as the person paying enabled the fraud to be commit- 
ted by not insisting on the payment being endorsed (g) Similar 
will be the result if the amount is paid in full but the bill is 
allowed to remain with the holder without endorsement of the 
payment and the holder, taking advantage of the position, 
fradulently endorses the same (r) An instalment note cannot 
be endorsed except for the whole amount irrespective of any 
instalment (s) Endorsement of the whole amount to one 
person in parts is invalid (^) Under a partial endorsement, 
right of suit does not arise as the endorsement is invalid as a 
negotiation But the endorsee may recover the amount for 
which the endorsement is made and has a lien on the note for 
such amount (u) 


57 . The legal representative of a deceased 

- , ^ person cannot negotiate by delivery 

cannot by delivery only only a promissory note, bill of ex- 

negotiate instrument m- change or cheque payable to 
dorsed by deceasedi , y j t, .t_ 

order and indorsed by the 
deceased but not delivered 


NOTES 

In the case of an instrument payable to order, endorsement 
and delivery are both necessary for negotiation (v) It may so 
happen that a person endorses a note but dies before delivery 
Can his legal representatives complete the contract by doing 
what remained to be done by their predecessor ie by deliver- 
ing the note to the endorsee^ No The section enjoins that 
such negotiation will be invalid The legal representatives of 
the deceased who succeed to the property in the note have to 
negotiate it by fresh endorsement and delivery In other words. 


(q) VithaUas v Tndravelao, 29 1C 936, 8 LBR 202, 8 Bur LT 161 

(r) Nash v FrevtUe, (1900) 2 QB 72 

(s) Byles on Bills (19th Ed) p 157 

(w) Heilbut V Nevtll, (1869) LR 4 CP 354, Damd, Sec 668 
(v) Section 48 {ante). 
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in such cases endorsement by the legal* representatives before 
delivery is necessary for negotiation (w) The legal represen- 
tatives, which means the sole heir, or if more than one, the 
whole body of heirs, executors or administrators of the deceased, 
can by the indorsement exclude their personal liability, other- 
wise they will be personally liable {x) A legatee is not a legal 
representative The legal representative is not an agent of tiie 
deceased A legatee, Aerefore, cannot acquire any interest in 
a promissory note executed in favour of an executor who, 
after his discharge, hands it over to the legatee without an 
endorsement, as transfer without endorsement does not convey 
any interest, the property remains in the legal representative 
and the legatee not being a holder cannot endorse (y) Where, 
however, an instrument is delivered by a person before death 
without making any endorsement the legal representatives can 
be compelled by suit to make the endorsement (r) A trustee 
can endorse, or can sue on a pronote in favour of his predeces- 
sor in title without assignment or endorsement, as a trustee is 
a legal representative (a) 

58. When a negotiable instrument has been lost 

Instrument obtained by o** ^^^s been obtained from any 
unlavdui means or for maker, acceptor or holder thereof 
unlawful consideration ^^eans of an offence or fraud, 

or for an unlawful consideration, no possessor or 
indorsee who claims through the person who found or 
so obtained the instrument is entitled to receive the 
amount due thereon from such maker, acceptor or 
holder, or from any party, prior to such holder, unless 
such possessor or indorsee is, or some person through 
whom he claims was, a holder thereof in due course 

NOTES 

The section deals with the effect of possession of a lost 
instrument and of instruments obtained by fraud, for unlawful 
consideration, or by an act which constitutes an offence under 
the law of the land Under the ordinary law a person cannot 


(w') Bromage v Lloyd, (1847) 1 Ex 32 
M Section. 29 {ante) 

iy) Kuppusamt v Narayansamt, 44 MLJ 510, 1923 Mad 593, 17 
LW 676, 70 IC 670, 1923 MWN 323 
(z) Ibtd 

(a), Ramanadhan v Katha Velan, 41 Mad 353; 33 MLJ 627, 22 
MLT 458, 1917 MWN 843, 6 LW. 753, 42 IC 934 
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transfer a better title than he possesses But m the case of 
negotiable instruments, in certain cases, one having a defective 
title to the property in the instrument can pass an absolutely 
unimpeachable title to the transferee A finder of an ordinary 
article is a bailee for the true owner (&) and the latter, on 
sufficient identification, can recover it not only from the finder 
but even from his transferee, bona fide or otherwise The case 
IS, however, different in the case of some negotiable instruments* 

Negotiable instruments payable to bearer are transferable by 
mere delivery and no indorsement is necessary When the finder 
of such an instrument passes it to another who lakes it bona fide 
for value he becomes a holder in due course and the real owner 
cannot recover it from him or any one claiming through him (c)* 
The defence of unlawfulness of consideration is admissible only 
against an immediate party but not against persons claiming 
through him (d) This special privilege has been conferred on 
the holder in due course to make his position certain against all 
possible claims , uncertainty is opposed to the fundamental 
principle of the Taw Merchant whose function is to give currency 
to these instruments for facility of trade and commerce by pro- 
tecting the interest of bona fide dealers for value It would, 
therefore, seem that in such cases it is the bona fide that counts* 
Without bona fides the transferee cannot be a holder in due course 
and, therefore, cannot resist the claim of the real owner A 
holder in due course holds the instrument free from all defects 
and conveys a similar title to others 

Applicability of the section: — ^The section applies only to^ 
cases of defect m title and does not apply where tiiere is a total 
absence of title at the inception (e), nor does it apply where the 
instrument has not been obtmned by any offence but an offence 
has been committed in connection with the instrument itself, eg, 
antedating an endorsement which is not an offence coinmitted 
for obtmmng the instrument (/) When an endorsement was 
antedated with the fraudulent intention of causing loss to the 
defendant by making him liable for an amount exceeding what 
law permitted it was held that although section 58 did not directly 
apply the forged endorsement had no legal effect and the plain- 


(b) I Contr^ Act, section 71 

(c) (1813) 4 Taunt 799 

id) Chalmers (lOthBd) p 120 

(e) MercamtiU B€mk v 'Ca&ira, 52 Bom 807, 1928 Bom, 434, 30 Bomu 
LR 1222, 112 IC 824. 

if) Nallaya Gounden v Palam Goundun, 1926 Mad 1154, 1926 M 
726, 98 I C 308 

10 
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tiff endorsee had no right to sue and only the true owner could 
sue (/i) 

Lost Instruments: — If an. instrument is lost from the 
custody of a holder the finder has no title to it and the holder can 
recover the instrument from the finder Even if the finder 
receives any money on the instrument from the acceptor or the 
maker he will be deemed to have received the amount on behalf 
of the real owner and he cannot keep the money to himself 

As has already been noticed negotiable instruments are 
transfeiable in two' ways Instruments which are payable to 
bearer can be transferred by mere delivery (g) and instruments 
which are payable to order can be transferred by endorsement 
and delivery (h) When an instrument negotiable by mere 
delivery is lost and the finder passes it to another and the latter 
takes it bona fide for value he becomes a holder in due course and 
he can compel prior parties to make payment to him and the real 
owner, in such cases, will not be competent to recover from 
him (i) 

This special privilege is conferred on the holder m due 
course even against the real owner in case of lost instruments 
by the Law Merchant The transferee in such cases must prove 
that he is a holder in due course {]) But where the instrument 
IS negotiable by endorsement and delivery the position will be 
different There the finder cstnnot negotiate it without endorse- 
ment and there having been no endorsement in his favour any 
endorsement he may make will amount to forgery, a forged 
endorsement which is a nullity can convey no title and the subse- 
quent holder cannot claim to be a holder m due course A 

payment to a wrong person under a forged endorsement is no 
payment and does not discharge liability to the true owner (/) 

Stolen instruments: — ^The position of stolen instruments 
in the hands of the liiief and subsequent holders is exactly similar 


if) Vwigala V Stvapampa, 1944 Mad 471 1944 MWN 426; 57 

LW 390 

ii) Section 47 ante 

(h) Section 48 ante 

(i) Raphml v Bank of England, (1855) 17 CB 161, London fomt 
Stock Bank v Stmmons, (1892) AC 201, Bank of Bengal v Mendes, 
5 Cal 654, (1813) 4 Taunt 799 

<;) See 118 post, Ramanandan v Gtmdu, 1928 Mad 1238, 1928 MWN 
680, 113 I C 466 

<^) Mercanttle Bank of Indta v Mascctmikas, 30 Bom LR 1210, 52 
Bom 792, 1928 Bom 407, 54 CLJ 419, 1932 PC 22, National 
Bank V Caetro, 62 Bom 807, 1928 Bom 436; 30 BomLR 1225; 
112 I C 824, Hanstaj v Ruttonp, 24 Bom 65 

il) Thorappa v Umed Main, 1924 Bom 205, 25 BomLR 604, 87 I C 
226 
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to that o£ the lost instruments If the instrument is a 
completed instrument payable to bearer and it passes from the 
custody of the thief to a holder in due course the latter can 
retain it and enforce payment against all prior parties (m-)t but 
if it IS payable to order and there is no endorsement on it, or if 
the document is not complete when it is stolen no title will pass 
(n) If, however, a person entrusted a blank paper with his 
signature to ‘an agent or a third person to fill up the blanks in a 
particular form and the latter, contrary to the instructions or m 
breach of the particular purpose for which it was given, wrote 
out the instrument and negotiated it tor value to a bona fide holder, 
the person who so* entrusted the blank paper will be bound to 
the holder in due course (o) 

Forgery: — ^The section deals with the effect of only 
obtmnmg an instrument by offences It need hardly be said that 
forgeiy is an offence and a forged instrument confers no title to 
the holder Is then forgery included in the offences mentioned 
in the section^ Under the English Uaw Merchant a forged 
signature is wholly inoperative and no right to retain the bill or 
tO' give discharge therefor or to enforce payment thereof against 
any party thereto can be acquired through and under that 
signature (/>) But the absence of any such specific provision 
in the Indian Act has given rise to conflict of decisions here It 
was laid down in one case that this section is not exhaustive of 
the offences by which an instrument can be obtained and forgery 
IS also included in it and that once a holder is shewn to be a 
holder in due course he has a good title notwithstanding a forged 
endorsement (q) This view does not make any distinction 
between forgery and other offences or between want of title and 
defective title But this case has not been followed in other 
cases where it has been held that a forged instrument has in the 
eye of law no existence at all (r) And the better opinion is that 
forgery stands on a different footing from all other offences by 
which an instrument may be negotiated because in the case of 


(w) Bank ‘Of Bengal v MendeSy 5 Cal 664 
(n) Baxendale v Bennety (1878) 3 QBD 525 
{o) Bank af Bengal v Fagan, 7 Moo PC 61, 71 
iP) Bill of Ex Act, Sec 24 

{q) Chandra Kah v Chapman, 32 Cal 799, 9 CWN 443 

(r) Hansraj v FMtonjt, 24 Bom 65, Banku v Secretary of State^ 36 
Cal ^9, 1 IC 929, Mercantde Bank v Mascarmhas, 52 Baax 
792, 1928 Bora 407, 30 Bom LR 1210, Confurmed on appeal 56 
Bom 1, 1932 PC 22, 36 CWN 35, 54 CEJ 419, 58 I A 433 
136 IC 126 Marcanttle Bank v D Stlva, 52 Bom 810, Jat Naram 
V Mahbuhy 28 All 428, 1 IC 1929, Vangala v Stvaparupa, 1944 
Mad 471 1944 MWN 426 57 LW 390 
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forgery the paity who is sought to be charged with liability cannot 
be accused either of negligence or any act of his, by which he 
helps such fraud to be committed, while m the case of other 
offences such an element is present (j) Where a person was 
induced by his clerk to draw a cheque in favour of a customer 
and the clerk slightly changed the initials and made it payable to 
a fictitious person and then took it to B who made payment and 
passed the cheque to his banker who collected the amount, it was 
held that the drawer Was entitled to recover from B as he acquired 
no title by the forgeries of the clerk (t) Similarly, where A 
entrusted certain debentures to B for recovering interest and B 
forged A"s signature and endorsed them m favour of a bank 
and the debentures were renewed and B obtained a loan from 
C and handed them over to him as security it was held that C 
did not derive any title by the forgeries and that A was entitled 
to recover the debentures (u) But in two other similar cases 
forgery was not allowed to nullify the contract arising out of 
the renewal of a bill containing a forged endorsement, m one 
case, on the ground that the last holder was not bound to enquire 
into the title of the old debentures before renewal and in 

another case, on the ground that although forged endorsement 
could convey no title still the effect of the renewal was to create 
a fresh contract and the owner could not, therefore, claim the 
new debentures from the third party (w) The last two cases 
have been confirmed on appeal by the Privy Council (jr) A 
careful examination of the wording of the section shews that 
forgery cannot be included in the offences contemplated here 
According to the present section those offences must be committed 
in obtatmng the document Forgery, however, is an offence which 
can only be committed after the instrument has been obtained 
and not m obtaining it In the matter of forgery the courts are 
left to be controlled by rules of Law Merchant as embodied m 
section 24 of the B of Ex Act It may be added here that 
even before the passing of this Act the law here was that forgery 
could convey no title (y) If the signature of one of the joint 
executants is a forgery the note is invalid (y^) 


(s) Bhysyam and Adiga (6th Ed ) p 292 

(t) (1924) 40 TLR 744 (CA) 

(u) Hansraf v Rattonp, 24 Bom 65, 74, 1 Bom LR 734 

(v) Mercantile Bank of India v Caetro, 52 Bom 807; 1928 Bom 434; 
30 Bom LR 1222, 112 IC 824 

iw) Mercantile Bank v Mascarenhas, 52 Bom 1928 Bom 407, 30 Bom 
LR 1210; 112 IC 824 

(x) Mascarenkas v Mercantile Banh 56 Bom 1 (PC) 1932 PC 22; 

54 CLJ 419 36 CWN 35 , 58 I A 433, 136 IC 126 

(y) Bank of Bengal v Nagm, 7 Moore PCC 61. 

<y^) Satyanarmn v Sttal, 1934 Rang 345 153 I C 631 
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In the case of hundis also the principle that forgery conveys 
no title to the innocent transferee is applicable (^), with this 
difference that, according to the custom specially prevelent there, 
the holder of a forged hundi may get rid of his liability by pro- 
ducing the forger (la) A bona fide pledgee of a negotiable 
instrument, even when ignorent of the fact that the pledgor's 
title was based on a forged endorsement, acquires no rights under 
the pledge (b) Money given for a forged pronote can be 
recovered if independent evidence of the loan is adduced (c). 
As an ordinary rule, defence of forgery can be raised between 
the immediate parties Such defence can be taken even by one 
who has contributed to it by his own negligence ( J) , but the 
person whose signature is forged will be estopped if, after having 
knowledge of the forgery, he remains silent and does not disclose 
the fact to the holder (e), or when, on being questioned, he admits 
it to be his signature (/) This doctrine of estoppel depends on 
the duty to disclose 

Bill obtained by imposing on persons: — ^Where an 
instrument is obtained from a blind or illiterate person or from 
a person who for certain reason cannot read the document, by 
having a contract read to him m such a false way that the con- 
tract read is of a different nature from the contract such a person 
•signs, the signature thus obtained, in the absence of any negli- 
gence on the part of the person signing, is of no force as the 
mind of the signer did not accompany the signature In the eye 
of law the signer will be deemed not to have signed the instru- 
ment at all (g) Similarly, when after the signature of a person 
had been obtained on a piece of paper, a note or a bill was written 
thereon the signature will not bind the person making it as he 
never signed the note or the bill nor did he intend doing so 
Absence of negligence is a condition precedent to the exemption 
of liability in such cases of misrepresentation Where a literate 
man does not intentionally lead the document or v/here the signer 


{z) Thakurdas v Fateh Mull, 7 Bom LR 275 

ia) Daviat Ram v Bolakvdas, 6 BHCR 24; Hansraf v Ruttanp, 24 

Bom 65, Thorappa v Vmed Mulp, 25 Bom LR 604, 1924 Bom 
205, 87 I C 227, Madhm v Sita, 1934 Bom 402 153 I C 959 

ib) Kafacht Bank v Kud^rmat, 1923 Smd 54 

<c) Mott V Monmohon, 5 CWN 56 

{d) Hansra^ v Ruttonp, 24 Bom 66 

(e) Bfmpat v Hart, 5 CWN 313; Kepetigalla Rubber Estate v 

NaUonal Bank of Indta, (1909) 2 KB 1010 
if) Leach v Buchanan^ (1802) 4 Esp 226 

(If) Foster v Mackinnon, (1869) LR 4 CP 704, Hemstngh y 
Bhagawat, 80 I C 67; Oriental Banking Corporation v John 
Fleming, 3 Bom 242, Banku v Ktsia, 30 Cal 433 
ih) Chtmanram v Dewanchand, 56 Bom 180 
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having* full means to know the nature of the contract does not 
avail himself of it, he cannot complain when it has reached a 
holder in due course (^) When one executes a document with 
full knowledge of its contents but without realising the legal 
consequences thereof he will not be allowed to deny execution 
(;) In the case of a purdanashm lady the position is rather 
different The plaintiff, in such cases, must not only prove that 
the document w'as lead over and explained to her but that she 
fully understood the nature and effect of the same {k) 

Coercion* — ^For the purpose of a valid contract there 
must be free consent of the contracting parties (1) and consent 
cannot be free when it is caused by coercion (m) which means 
the committing of, or threatening to commit, any act forbidden 
by the Indian Penal Code, or the unlawful detention of, or 
threatening to detain, any property, to the prejudice of any person 
whatever, with the intention of causing any person to enter into* 
an agreement (n) Therefore, a contract caused by coercion is 
not enforcible between the parties Thus, where A was con- 
fined in a room and by show of foice he was made to execute a 
pronote in favour of B, the latter could not recover from the 
former (o) But if B endorsed it for value to C who without 
any knowledge of this fact took it bona fide, C being a holder m 
due course could recover it from A 

Fraud: — ^Where there is fraud, free consent, which is of 
the essence of a contract, is lacking Fraud will vitiate all con- 
tracts Fraud generally includes all acts, omissions and 
concealments which involve a breach of legal or equitable duty, 
trust or confidence justly reposed and are injurious to one or 
by which an undue and unconscientious advantage is taken by 
another (p) 

Fraud is defined m the Indian Contract Act, section 17* 
Fraud, coercion, undue influence and misrepresentation are all 
separate and separable categories in law though, it is true, they 


(0 Danial, Sec 850 to 852, (1893-1900) LBR 412 
(;) Dagdu v Bhma, 2S Bom 420, 428?, 6 Bom LR 126 

{k) Sudtsht Lai v Mt Sheobarat, 7 Cal 245 (PC), 8 lA 39, 11 

CLR 113, Shambatt Kaert v Jago Btbt, 29 Cal 749 (PC); 

Krishna v Nagendmhala, 25 CWN 924j Satis v Kahdasi, 26 

CWN 177, Barkatunmssa v Devt Bakah, 31 CWN 693, Ananda 
Pnya v Bejoy, 1926 Cal 43 (PC), Lala Knlyan v Ahmaduddtn^ 
38 CWN 1157 (PC), SupToshan v Narayan Smgk, 62 MLJ* 
649, Akhtl V Swradhanif 65 CLJ 1 

(l) I Contract Aot, Sec 10 

(m) Ibid, Sec 14 

(n) Ibid, Sec 15 

(a) I Contract Act, Sec 14 
ip) Story's Equity, Sec 252 
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may overlap or may be combined (5) Fraud as a cause of rescis- 
sion of a contract is reducible to fraudulent misrepresentation, that 
IS to say, misrepresentation, when fraudulent, will be a good cause 
for rescinding a contract and will be a good defence to an action 
on a negotiable instrument and the person defrauding will not be 
entitled to recover When the issue or any subsequent negotia- 
tion of a bill IS obtained by fraud or in breach of faith, the bill 
is said to be affected with fraud In such cases the holder subse- 
quent to the fraud cannot enforce pa5rment against any party 
thereto, nor can retain the bill agamst the true owner (r). 
When an instrument is obtained by fraud even for the purpose 
of defrauding a third party (s) the person, who thus obtains it, 
has a defective title and cannot enforce it ( #) , but if subsequently 
the instrument passes to a holder in due course he can enforce it 
and the plea of fraud will not avail against him (m) When, 
on the representation of the plaintiff that rent was due, the defen- 
dant accepted a bill but it was eventually found that the rent was 
not due (v), or when the plaintiff, a partner, on the faith of false 
account papers, induced another partner, after dissolution, to 
execute a promissory note in his favour for an amount falsely 
shewn due (w), the plaintiff could not recover A hundi taken 
for advances of money on false representations knowingly made 
becomes enforcible before the due date expires as the plaintiff 
is entitled to rescind the contract immediately (jp) Antedating 
or post-dating a bill is not an offence (y), but, if it is done foi* 
defrauding creditors, it may amount to forgery (js) 

Unlawful consideration: — ^Consideration may be unlawful 
either because it is immoral and opposed to public policy, or 
because it is expressly or impliedly forbidden by law, or is 
fraudulent (o) An instrument given for unlawful consideration 
is void except in the hand of a holder in due course who can 


(q) Bal Oeengadkar v Snntvas, 39 Bom 441 

(r) I Contract Act, Secs 17, 19, Dawes v Harness, (1875) LR, 10 CP. 

166 

(s) Mttchell V Tennant, 52 Cal 677, N allay a v Ptlam, 1^6 MWN 

726, 1920 Madi 1124, 98 I C 308; Mahammad v, Parameswar, 
16 M L J 418 

(1) Ktnmdttltamrnal v Kunht Kannan, 1930 Mad 141; 123i IC 596 

(u) Krtshnappa v Adtmula, 20 Mad 84 

(v) CretMi V Devon, (1822) 3 Stark 134 

(w) Kurtndalumimal v Kunht Kannan, 1930 Mad 141, 123 IC 596 

(x) BaMal v Jaylal, 24 Cal 533 

(y) Mttchell v Tennent, 52 Cal 677, Naltaya v Pedant, 1926 MWN. 
726, 1926 Mad 1124, 98 I C 308 

(a) Chalmers (10th Ed) p 40, Jones v Gordon, (1877) LR 2 AC. 
616 

(a) Indian Contract Act Sec 23; 57 ML J 16 
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enforce it against all prior parties Unlike other contracts a 
negotiable instruments is thus not absolutely void for unlawful 
consideration 

Immoral consideration: — ^Agreements tending to social 
immorality are void Thus, a pronote executed for future illicit 
cohabitation is void (&), while one executed for past cohabitation 
IS not (c), provided past cohabitation did not amount to adultery 
which IS an offence and a promise in consideration of that is 
unenforcible (d) A promise in consideration of the past 
cohabitation with a kept mistress is void (e) A promise m 
consideration of adultery with the consent or connivance of the 
husband which is not an offence is enforcible (f) A promise 
to pay a dancing girl for cohabiting with her (g), or an agree- 
ment made with the immediate object of applying the money for 
immoral purposes (h), or an agreement to enable her to teach a 
dancing girl to carry on her trade (i), but not to enable her to 
teach singing (;) is illegal and unenforcible When a pronote 
is taken for money lent in the name of one’s concubine’s mother, 
in a suit by the latter, the defendant cannot plead that the con- 
sideration IS tainted with immorality (k) 

Opposed to public policy: — ^Where the consideration is 
opposed to public policy it is illegal and a contract including a 
negotiable instrument based on such consideration is void and 
unenforcible Agreements in restraint of trade or involving 
traffic in litigation or in public offices (/), or in consideration of 
inducing a woman to marry the promisor (m), or of giving one’s 


(b) Tayaramma v S%taramaswmn%^ 23 Madf 613, 10 MLJ 214, 

Thast Muthunkamc v Shamnuga Vein, 28 Mad 413, 15 MLJ 
286, Lakshmt Narayan v Subh^rtj 13 MLJ 7 

(c) Dhtraf v Btkramjtt, 3 All 787; Ncmberumul v Veeraperumal, 59 

MLJ 596, 1930 Mad 596, 1^ IC 689, Ganapatt v Sundafraju, 
1929 MWN 828, Husemah v Dtnhm, 25 Bom IR 252; 1^ 
Bom 136, 86 I C 240, ^tsendas v Dh&ndu, 44 Bom. 542, 57 I C 
472 

(d) EtU V Cloprke, 27 All 266, Ktshnadas v Dhmdu, 44 Bom 542, 

57 IC 472 

(e) Ibid 

(/) Sita Devi v Gapal 1928 Pat 375, 9 Pat LT 397, 111, IC 762 

(g) P/mm V Nanoo, 18 MLJ 456 

(h) Natm^jal v Subrmnantamr 45 Madi. 778, 1922 Mad 181, 43 ML J 
606. 

(«) 64 PR 1876; 4 PR 1867 

(/) N^t^ervcmjir v Volk^rt Bros, 13 BortL 15 

{k) Ponnambala v Vasudeva, 56 I C 616 

iV) Ledu V Htrcddl, 43 Cal 115, 19 CWN 919, 21 CLJ 537, 29 
IC 625; Smnmatha v Muthscmt, 30 Mad 530, Attc^ Smg v 
Haku, 24 IC 692 

(m) Lome v Peers, (1770) 4 Burr 2225 
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ward in marriage {n), or of marriage brocage contracts (o), or 
of procuring a wife {p), or of bringing about an adoption (g), 
or of compounding of an offence not allowed by law (r) are 
all opposed to public policy and negotiable instruments based on 
such considerations are void and unenforcible between the parties. 
Thus, also, a loan for bribing a public officer (^s ) , or a note exe- 
cuted to make a public officer retire fiom service so that his 
place may be occupied (if), or a note executed for influencing 
public officer for getting some benefit {u), is void A note 
executed by a party in favour of a commissioner appointed by 
a court for work done is void as the commissioner did the work 
for the court and not for the party {v) But a promise of 
payment in consideration of one’s influence to settle a civil dispute 
IS valid (m) Agi cements for stifling criminal prosecutions are 

opposed to public policy and, therefore, a note executed for the 
purpose of stifling a criminal case for a non-compoundable offence 
{x) or for compounding a charge of grievous hurt caused to a 
person who died before any complaint could be lodged (y), or 
for abandonment (^), or withdrawal (a), of criminal prosecution 
for a non-compoundable offence is void and unenforcible, but it 
is not void if the offence is a compoundable one (&) A pronote 
executed by the debtor and an outsider in consideration of a 
transaction involving civil and criminal liability is valid and 


{n) Venkata v Lakshmt, 32 Mad 185 (FB) 

(o) Maung Pyo v Maung Pa Gy%, 50 I C 551, 3 UBR 119 
ip') V anthyanatham v Gangaram, 17 Mad 9, 3 MLJ 132 


<r) 


<5) 

it) 

iu) 

iv) 
(w) 
ix) 


<y) 

h) 




Kothandarama v Thesu, 27 M L J 416, 26 I C 799, see also 4 
Pat LJ 542, 54 IC 28 

Janes v Permanent Benefit Society, (1892) 1 Ch 173 (CA); 
Namasivaya v Kylasa, 7 MHCR 200, Mahcmmed v Vahtuddm, 
1926 All 270, 92 I C 503, Snrangachartar v Eamasamt, 4 MLJ 
106', Kesowji V Hartjtvan, 11 Bom 566 


Attmr Singh v Haku, 24 I C 692 
Sami^natha v Muthuswami, 30 Mad 530 

Ledu V Htralah 43 Cal 115, 19 CWN 919, 21 CLJ 537, 29 
IC 625 

Pramatha v Abdul, 37 CbJ 406, 27 CWN 430 
Zahurul Huq v SMk Waztrul Huq, 16 CWN 480^ 14 I C 31 
Mapbar v Muktashed, 40 113; 16 CWN 854, 16 I C 259, 

(PC), Kairuna Krishna v Rc^Ral Das, 68 IC 721; Sayamma 
V Punam Chand, 57 Bom 678, 1933 Bom 413, 35 Bom LIL 
850 Istnail v Vahtduddtn, I C 503, 1926 All 270, Nazar & 
ars V Mt Paras, 1923 Lah 689» 

Mottai V Thanaypa, 37 Mad 385 , 26 I C 181 
Golam V Deaia, 22 I C 393, 54 PR 1914 

Ismail V VaUduddin, 92 I C 503, 1926 All 270; Kessowp v 
Hurpvan, 11 Boxn. 566 
Sundcet v Bhagu, 62 I C 70 
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enforcible (c) , so also is a note executed by the servant in favour 
of his inaster for an amount embezzled by him under threat of 
prosecution (J) 

There are cases in which the considerations for the contracts 
arise out of illegalities committed by the party to the contract. 
It IS always opposed to public policy to encourage such considera- 
tions to form the basis of valid contracts Thus, where, after 
a petition for discharge has been filed by an insolvent, he executes 
a pronote in favour of an opposing creditor so that the latter 
may withdraw his opposition (<?), or where an insolvent gives 
preference to one creditor by executing a pronote in his favour 
to induce him to sign a composition deed (/) the pronote is void 
An agreement to pay an amount in excess of real professional 
remuneration due to an attorney by his client (gr), or to pay to 
a lawyer's clerk a special amount for special attention"* (h), is 
void as opposed to public policy In the same way if a certain 
person illegally detains another's goods and takes from him a 
pronote for releasing them, the note is bad and unenforcible (^) 
It IS the duty of all persons to help the administration of justice 
and, therefore, to give evidence when summoned by the court 
A person who takes a pronote in consideration of giving evidence 
in court from a party cannot enforce it (;) A fraudulent 
combination amongst the bidders not to bid is illegal and a note 
passed in consideration of that is void (k) But where m 
consideration of an agreement, which is not fraudulent, to abstain 
from bidding at an excise auction a note is executed it is not 
void A note given for commission to the agent of the 

creditor is not illegal (Z) According to the Indian Contract Act 
contracts by way of wager are void (m) Therefore, any 
negotiable instrument given m respect of such transactions is 


(c) Deb Kunun v Anonta, 35 CWN 26, 1931 Cal 421, 131 IC 133; 
Ra^dha Ktshen v Sttalprasad, 94 I C 465, Ja% Kumm v Getert Nath, 
28 All 718, Ah Hossam v Najtralt, 1930 All 826; Boderuddin V- 
Meherudtn, 107 I C 605, see also 129 I C 441 

id) 9 PR 1905 

C^) Knshnappa v Adtmula, 20 Mad 84 

(/) Mohammad v Roftamesmaru, 16 ML J 418 

(g) Bro^^ndra v Lakshmtmom, 29 Cal 595, 6 CWN 816 

{h) Anantayya v Padmayya, 16 Mad 278, 2 ML J 247 

(t) 6 CB 596 

(;) Adnaja v VelUal, 23 I C 540, 1914 MWN 322, Seskamah v-. 
Emtismm 4 M H c R 7 

(k) Chatamol v Rewachand, 28 I C 4C 

(F) Mahadeo v Kemalmm, 44 I C 223, Nagappa v Ah Toke, 56 I C 963 

(l) Abdul Rohtm v Raghunoth, 1931 Fat 22; 12 Path J 614, 130 IC 

531 

{m) I Contract Act, Sec 30 
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necessarily unenforcible in law {n) B'ut money lent on a note 
for payment of such, debts (o), or to enable a party to take part 
in such gambling as is not expressly forbidden by law {p), is 
recoverable Where, however, money was knowingly lent for 
gaming by a cheque, in^n action based on the consideration, it 
was held that the amount was not recoverable (g) Speculation 
as such IS not necessarily a contract by wager, an intention to 
wager common to the contracting parties is necessary (r) When 
the circumstances as to the contracts for sale, purchase and 
delivery of goods at a given time and place are such as to warrant 
the legal inference that the contracting parties never intended 
any actual transfer of goods at all but meant only to pay or 
receive money between one another according as the market price 
of the goods should vary from the contract price at the given 
time, the contract is not a commercial transaction but a wager on 
the use or fall of the market and where such differences m the 
price form the consideration for a pronote the plaintiff cannot 
recover m a suit on the note (s) In order to determine whether 
a note or a bill is enforcible or not the point for consideration is 
whether the agreement is for a thing that offends against any 
provision of any law or will frustrate the provisions of any 
law In either case the claim will be unenforcible (t) even if 
the plaintiff is wholly innocent and the defendant pleads his own 
illegality (u) If any portion of the consideration is tainted 
with fraud or illegality the other part is not recoverable and the 
whole claim will fail (v) If, however, the illegal portion is 
distinct and severable, the legal portion may be allowed {m) 

Illegality of consideration is a defence available only against 
an immediate party or any other party who is not a holder in due 
course Where the statute declares a note to be absolutely void 


(n) Jmeph v Solano, 9 BLR 441, 18 WR 424, Damodar v Amtrchcmd,. 

8 BHCR 131 

(o) Ganiiram v Janlal, 13 I C 319, Ramahnga v Matku, 29 I C 573? 
Prmgle v I afar, 5 All 443 

{p) Ramahnga v Muthu 29 I C '573, Subbar ayy a v Devandra, 1 Mad. 
301 

(q) Varlton Hall Club v Lawrence, (1929) 2 KB 153 

(r) Bhagcmandas v Burjorji, 42 Bom 373 (PC), Ganga v pakison, 
25 BomLR 520, Sukdeodas v Govtndas, 51 Mad 96 (PC), 1928 
Mad 30, 47 CLJ 144, 30 BomLR 238 

(s) Kong Yee Lone v Low^ee Nanjee, 29 Cal 461 5 C WN 714, 28 I A 
239, 3 BomLR 476 (PC), Kesan Chmd v Merwanfee, 1 
BomLR 263; Ayudha Prasad v Lalnum, 2d All 38 

(0 Sadim V Kosagam, (1915) MW*N 25 

(u) Re Mahamad cmd Isapanhoni, (1921) 2 KB 716 

(t?) I Contract Act, Sec 24, Srtrangachmiar v Rammamt, 4 MLJ.. 

106,. Balgothnd v. Bagpmal, 35 All* 568 
{w) Robinson v Marsh, (1921) 2 KB 640 
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and prohibits the issue of such a note it is void against all parties 
immediate or remote though it may so happen that the endorser 
will be liable on his endorsement to the endorsee (^) 


59. The holder of a negotiable instrument who 

Instrument acquired acquired it after dishonour, 

after dishonour or when whether by noii-acceptance or non- 
overdue pa3nn.ent, with notice thereof, or 

after maturity, has only, as against the other parties, 
the rights thereon of his transferor 

Provided that any person who, in good faith and 

for consideration, becomes the 
^^ccommodation note or after maturity, of a pro- 

missory note or bill of exchange 
made, drawn or accepted without consideration, for the 
purpose of enabling some party thereto to raise money 
thereon, may recover the amount of the note or bill 
from any prior party 


lUustrutton 

The acceptor of a bill of exchange, when he accepted it, deposited with 
the drawer certain goods as a collateral security for the payment of the 
bill, with power to the drawer to sdl the goods and apply the proceeds in 
discharge of the bill if it were not paid at maturity llxe bill not having 
been paid at maturity, the drawer soldi the goods and retained the proceeds 
but indorsed the bill to A A's title is subject to the same objection as the 
drawer's title 


NOTES 

Position of transferee of dishonoured and overdue 

instruments s — ^The first paragraph of the section deals with 
the position of a transferee of an overdue or dishonoured 
negotiable mstiument Ordinarily a bona fide holder for value 
takes the instrument free from all defects and makes all prior 
parties liable An exception is, however, made in the case of 
dishonoured or overdue instruments The section does not, 
e^xcept in the case of accommodation notes, confer upon such trans- 
feree the advantageous rights of a holder m due course Just as a 
current com circulates because it has a standing value so a 
negotiable instrument circulates because it carries along with it a 
standing unconditional undertaking to pay When, therefore, 


{%) Chalmers, (10th Ed) 123, Edwards v Dtck, (1821) 4 B and Aid* 
212 
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the instiument is dishonoured by non-acceptance or non-payment^ 
the unconditional undertaking for payment disappears and the 
holder, after such dishonour, takes it subject to that risk. 
Similarly, when an instrument is overdue, that is, when it re- 
mains unpaid on or after the due date it naturally creates sus- 
picion that there is something wrong with it (y) and the holder, 
after it is overdue, as in the case of dishonour, takes it subject 
to that risk In neither case is the holder entitled to the rights 
of a holder in due course as non-payment ought to have set 
him to an enquiry disclosing the defects and the omission to 
enquire saddles him with negligence for whidi he should suffer 
{z) Therefore, when an overdue bill is negotiated it can only 
be negotiated subject to any defect of title affecting it at ita 
maturity and thenceforward no person who takes it can acqmre 
or give better title than the person from whom he took it had 
(os) A person who takes an instrument with the knowledge of 
dishonour or that it is overdue cannot be a holder in due course 
because it is of the essence of being a holder in due course that 
he should take it bona fide without knowledge of its defects (5) 
Therefore, when a person took an instrument after his agent 
had been informed that the money on the instrument 
could not be collected it was held ffiat he took it after 
dishonour by non-payment (c) It follows, therefore, that 
the transferee or the endorsee of an overdue or dishonoured 
instrument takes it subject to all the equities or defects existing 
at the time of the transfer eg total or partial failure of con- 
sideration, absence of consideration, existence of condition but 
not a plea of set off or collateral security, and not subject to any 
equity that may arise subsequent to the transfer between the 
maker and the payee (d) Tluit is to say, all the defences which 
are available against the transferor are available against the 
transferee who cannot acquire a better title than that of the 
transferor (^) unlike a holder in due course After maturity 
the instrument ceases to be negotiable and a transfer only 
operates as an assignment (/) Where a note is endorsed after 


(y) (1807) 1 Camp 19 

( 2 ) Aitnammalot v M’dung Samg, 1927 Rang 161, 5 Bur I J 241, IQS' 
IC 189 (But see 1932 Lah 450) 

(а) B of Ex Act, Sec 36 (2) „ . or. t ,tai An 1 

(б) 2> N Sa^ V Bengal Natumal Bank, 33 CLJ 541, 47 Cal 

5^6*1 60 I 940 

(c) Rcmianuthcm v Gundu, 1928 Mad 1238, 1928 MWN 680, 113 IC 

466 

(d) Harray v Dhunna, 5 Mad 108, Arunachalcm v Subramantar, 30 


{e) 

if) 


Mad 235 
( 1856) 27* X/ J 168 

MeTccuntttle Bank of Imha v Cattro, 52 Bom 807j 30 BomLR 1222, 
1928 Bom. 434 
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payment has been made to the endorser and the endorsee takes 
it without knowledge of that fact, if it is an overdue instrument, 
he will be unable to recover the amount by a suit on the ins- 
trument (g) Where a bill which is not overdue has been 
dishonoured, any person who takes it with notice of dishonour 
takes It subject to any defect of title attaching thereto at the 
time of dishonour (h) But where a bill is dishonoured by non- 
acceptance and notice of such dishonour is not given the rights 
of a holder in due course subsequent to the omission are not 
prejudiced thereby It is only when a person presents a 

hundi for payment within reasonable time, and gives notice of 
dishonour to the diawer, does a surely get into the shoes of a 
holder in due course If a surety pays the amount of a 
dishonoured hundi he can lecover the amount from the drawer 
(j) A bona fide holder for value of a note payable on demand 
cannot be affected by any demand of which he had no notice 

Overdue instrument: — ^Instruments are said to be 
overdue when they are not paid on or before the due date If 
there are days of grace in an instrument it cannot be said to 
be over due until the expiry of the last day of such grace and, 
therefore, a transfer of an instrument on the last day of grace 
IS not a transfer of an overdue instrument (k) Although a 
note payable on demand is a present debt and is due and 
payable at once without demand for the purpose of limitation 
(/) and can be sued for without notice of demand (m), yet to 
make it overdue, demand is necessary and m the absence of 
any notice of demand it is not to be deemed overdue for the 
purpose of affecting the holder with defects of title only for the 
reason that a reasonable time for presenting it for payment 
has elapsed since its issue (n) Therefore, a note payable on 
demand cannot be overdue until demand or until expiry of the 
period fixed in a notice of demand (o) The principle of a 
cheque is not applicable to a promissory note (p) So when a 


(i) Mathu V V€lu, 35 I C 591, 4 LW 35; (1916) 2 MWN 107 
ih) Halsbury, Vol 11 p 508 

{%) Ibtd, see also 35 I C 591, 4 LW 35, 2 MWN 107 
<;) Muthu Raman v Chmnav allay an, 39 Mad 965, 50 ML J 369, 1916 
MWN 290, 33 I C 508 
{k) Kennydy v Thomas, (1894) 2 QB 759 

ll) Brojendra Ktshore v Hindusthan Insurance, 44 Cal 978, 25 CLJ 
238 

(m) 1931 Cal 140 

(n) D N Saha v Bengal National Bank, 47 Cal 861, 33 CLJ 541; 
60 IC 940 

{o) Harry v Dhimna, 5 Mad 108, Balakt v Abdul, 1923 Lah 638 
ip) Ramanatkan'v Gundu, 1928 Mad 1238, D N SahaY Bengal National 
Bemk, 47 Cal 861, 33 CLJ 541, 60 IC 940; B&lakt v Abdul, 
1923 Lah. 638 
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person took a stale cheque without notice of dishonour or 
knowledge of defect of the title of^the transferor who was not 
a holder for value and the endorsement in whose favour was 
fictitious, he could not recover from the drawer as the staleness 
of the cheque implied that payment was overdue (g) Indorse- 
ment after the due date confers the right, title and interest of 
the transferor on the transferee and if the transferor was a 
holder in due course the transferee also virtually becomes so 
Under this section the position of the holder becomes affected 
only if he acquires the note after dishonour So in an action 
by the indorsee it is not open to the maker of a note payable 
on demand to plead against him who is a holder in due course 
that he has paid the amount before the endorsement (r) Where 
the consideration has failed, the payee cannot by endorsing the 
note after maturity give any rights to the endorsee as against 
the maker (s) 

Position of endorsee of accommodation note:~^The 

proviso to this section applies only to cases of accommodation 
bills (s^) It makes an exception in favour of a transferee of 
an accommodation note who is entitled to recover on the note, 
no matter whether the transfer is made before or after maturity 
but only if it is for value and is in good faith Such transferee 
can recover from all prior parties The use of the word 'good 
faith^ IS not quite intelligible 'Tf by good faith it is meant 
that the holder, when acquiring title to the overdue bill should 
have no notice of the accommodation character of the instrument 
then the proviso is not in accordance with the English law 
The better opinion peihaps is that it should not be acquired 
for the purpose of embarrassing or otherwise defrauding the 
the accommodating party by acting in collusion with the party 
accommodated, or perhaps it may mean without notice of any 
vicious character of the bill, such as fraud, duress or illegality 
of consideration” (t) 

60. A negotiable ^ instrument may be negotiated 

Instrument negotiable (except by the maker, drawee or 
till payment or satisfac- acceptor after maturity) until 

payment or satisfaction thereof by 
the maker, drawee or acceptor at or after maturity, but 
not after such payment or satisfaction 

iq) Ram Samp v Hardeo, 50 AU 309, 1928 All 68, ALJ 1091, 108 

IC 144 

(r) Muthu V VelM, 1916 M WN 107, 35 I C 591, 4 LW 35 

(s) 32 I C 432 

(s^) Ramnarayan v Rampwan, 165 IC 4S2 1937 Nag 267 

(t) Bhysyam and Adiga p 319 
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NOTES 

When Negotiable: — An mstrument is negotiable so long 
it has a subsisting liability No liability can subsist when the 
instrument has been discharged A payment or satisfaction of 
the instrument by the maker, drawee or acceptor at or after 
maturity discharges the instrument and does away with its 
negotiability (ti) But where the maker of a pronote payable 
on demand has paid the amount to the payee before tliere being 
made any demand and has not asked for the return of the 
pronote and the note is endorsed by the payee to a third person 
without the knowledge of the fact of payment the endorsee is 
entitled as a holder in due course to sue the maker on the note 
as wherever one of the two innocent persons must suffer by 
the action of a third person he who enabled the third person to 
occasion the loss must sustain it The maker of the notes ought 
to have asked for the return of the note imder section 81 post 
(v) The contrary view expressed in an earlier case (w) stands 
ovei ruled To affect negotiation the payment or satisfaction 
should be at or after maturity and not before A payment or 
satisfaction of an instrument before maturity is not a payment 
in due course and, therefore, cannot affect the negotiation of the 
instrument (x) And if the holder after receiving such pay- 
ment endorses it for value to a bona fide transferee, the latter 
can recover from the maker but the maker can claim a refund 
from the original payee (y) Where an endorsee of a note 
payable on demand is not at the time of endorsement aware that 
the note has been discharged or that any demand was made, he 
must be deemed to be a holder in due course even if as a matter 
of fact the endorsement was made m his favour after the dis- 
charge {d) 

If after payment before maturity the drawee or acceptor 
gets possession of the bill, the bill is said to be retired and 
can be recovered before and not after maturity (^r). But i£ 
the maker pays the instrument before maturity and without 


(w) JRemt Samp v Eardeo Prasad, 1928 All 68, 60 All 309, 25 ALJ. 
1091, 108 IC 144, Mutku v Velu, 1916 MWN 107, 4 LW 35? 
35 I C 591 

(t?) Nunna v Vuppulurt, 1940 Mad 631; 191 IC 40 
iw) Dmnpalav Suhhayya, 1933 Madi 300, 1933 MWN 1201; 37 LW* 
117, 64 MLJ 241 

(%) Annamal v Mmmg Sotn, 5 BurLJ 241, 1927 Rang 161, 103 IC* 
139 

(y) Ibid 

(z) Venkataratncm v Kanaka Sudra, 1936 Mad 179; 165 IC 432 

(a) Marley v Culverwell, (1840) 7 M & W 174; Attmbarmgh w 
Mackenzie, (1856) 25 LJ Ex 244, Burbrtdge v Manners, (1812) 
3 Camp 193 
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reissuing it before maturity, retains it till it matures, it is 
discharged and cannot afterwards be negotiated (^) Though 
negotiation is prohibited after payment, endorsement of some 
payments on the back of the note is no evidence of satisfaction 
or discharge and payment by the maker of the note, after 
such endorsed payments, to the payee, when the note is in 
possession of the latter, is no defence agamst the holder in 
due course (c) 


CHAPTER V 
Of Prfsfntmfnt. 

61 . A bill of exchange payable after sight must, 
if no time or place is specified 
accep- for presentment, be pre- 

sented to the drawee thereof for 
acceptance, if he can, after reasonable search, be foimd, 
by a person entitled to demand acceptance, within a 
reasonable time after it is drawn, and in business hours 
on a business day In default of such presentment, no 
party thereto is liable thereon to the person making such 
default 

If the drawee cannot, after reasonable search, be 
found, the bill is dishonoured 

If the bill IS directed to the drawee at a particular 
place, it must be presented at that place, and, if at the 
due date for presentment he cannot, after reasonable 
search, be found there, the bill is dishonoured 

Where authorised by agreement or usage, a 
presentment through the post office by means of a 
registered letter is sufficient 

NOTES 

The last paragraph of the section was added by section 4 
of the N I Act, 1885 (II of 1885-) The section deals with 


(6) Marry v Dunnah, 5 Mad 108 

(c) Muthu V Velu, 4 LW 36, 1916 MWN 107, 35 I C 591 
11 
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presentment of bills payable after sight for acceptance, 
Presentment means that the bill should be exhibited i e 
placed before and shewn to the drawee so that he may judge 
for himself whether he will accept it or not , mere notice 
of the existence of the bill is not sufficient to constitute 
presentment (d) Under section 63 post the drawee is entitled 
to 48 hours^ time, exclusive of public holidays, to consider 
whether he will accept In the absence of a contract to the 
contrary, the rule for presentation, embodied in this section 
applies to hundis as well (e) Under the general law, there 
IS no specific time within which a hundi payable at sight, or 
payable on arrival at a particular place is to be presented This 
section repeats the law as it was before (/) 

It is only a bill payable after sight or payable after a certain 
time after acceptance (ff) that must be presented for acceptance, 
otherwise, m the absence of proof of presentment, no claim can 
succeed (h) Similarly, there may be a stipulation in the bill 
requiring payment without acceptance (t) As regards bills 
payable on demand or bills payable on a fixed date eff 60 days 
after date or on the date of a certain event happening 
presentation is not compulsory but optional with the holder (;) , 
but it would be advisable in all cases to present the bill for the 
acceptance of the drawee so that the liability may be fixed on 
the drawee, as the holder by presenting it to the drawee can 
either get his acceptance which means an additional security 
to the bill or, m case of non-acceptance, proceed against the 
drawer and the other prior parties (k) 

Time for presentation; — ^In a case of compulsory persen- 
tatiou it must be made within a reasonable time t e without 
undue delay There can be no hard and fast rule as to what 
period will constitute reasonable time in all cases It will 
depend on the circumstances of each particular case on the 
lines laid down in section 105 post In considering the question 
whether a bill has been presented within a reasonable time 
regard should be had to the situation and interest of both the 


<<i') J^am Stng v Golub, 55' I C 610, 1 Lah 262 

(^) Ntlk{md V Mensht Apmaya, 10 Bom. 346, Skunmugam v Ckmnasmm, 
14 Mad 470 

</) MotiM V Chogenmll, 11 Cal 344 
<g) B of Ex Act, Skc 39 (2) 

(h) S'agor M<il v Bhudmn Saku, 19 I C 251, Nome v Sktvkissen, 1950 Raj 
55 

it) R V Krnnear, (183S) 2 Moo & R 117 

ij) Nmdlal v Gulab Rat, 71 I C 610, 1923 All 345, Veeruppa v 
Vellaycm, (1919) M WN 780, 10 LW 39, 52 I C 370, Ram Ravn 
V Pralhaddas, 26 Bom 133 

ik) Ram Chandra v Lachmt Chamd, 9 Moo (PC) 46 
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drawer and the payee and to the distance of the place where 
the instrument is drawn from that where it is to be accepted 
and the course of dealings regarding similar instrument (/) 
If, after the holder had taken the bill, the exchange fell he 
would be justified m not presenting it till the market rose to 
protect himself from the loss, unless, of course, low exchange 
was a permanent and regular course of the market In the 
latter c'ase he would have to present it with due diligence (Z^) 
Therefore, where a hundi was drawn in Calcutta upon a firm 
at Joypur made payable upon arrival there and the hundi 
reached Joypur on the 5th April but was not presented for 
payment until the 29th of the month when it was dishonoured, 
and soon after the drawee's firm became insolvent, it was held 
that the hundi was presented within reasonable time and the 
delay did not absolve the dfawer from liability (m) But where 
the time for presentation is specified it must be presented on the 
specified date In optional cases it may be circulated and 
presented at any time (n) But if instead of circulating, 

the holder locks it up for a long time he is guilty of laches (o) 
It may, however, be noted that the earlier the presentation 
the better, as delay may be attended, on the part of the drawer, 
with the risk of insolvency of the drawee on whom the order 
for payment has been made by the drawer as the latter has 
funds with, the former (p) In all cases the presentation 

must be made on a business day and at business hours which 
are between 10 a m and 5 p m on week days and between 
10 A M and 2 p M on Sundays 

Place of presentment: — ^The bill is to be presented 
to the drawee usually at his place of residence or business un- 
less a specified place is mentioned in the bill foi; presentment 
If a place is distinctly specified it must be presented at that 
place Bills which are to be present at a named place are known 
as 'domiciled bills' 

Proof of presentment: — ^Where the presentment of a bill 
IS compulsory presentment should be definitely proved in order 
to enable a party to base his claim on it (p^) In the absence 
of such proof, the onus of which lies on the plaintiff, the plain- 


(l) Mott v Chogemull, 11 Cal 344, Bahadur v Golub, 1929' Lah 577, 

11 Lah. 34, 116 IC 887 

{V') Ram Chandra v Luchmeechand, 9 Moo (PC) 46 

(m) Ibtd 

in) Goupy V Harden, (1816) 7 Taunt 159 
(o) Mutlmcm v D'Eiumo, (1795) 2 H B1 665 
Ip) Ntlkand v Munsht Apmaya, 10 Bom 346 

Ip'^) Sagar M>dl v Bhudun Saha, 19 I C 251, Nanu^ v Shtv Ktssen, 1950^ 
Raj 55 
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tiff IS not entitled to a decree and the plaintiff is not com- 
petent to sue on the original consideration apart from the bill 
Who can present and to whomi’ — It is the holder of the 
bill who can demand its acceptance and, therefore, the holder or 
his authorised agent is competent to present it One uncon- 
nected with the bill in either of the capacities cannot, therefore,, 
present it for acceptance The bill has to be presented to the 
dtawee or his duly authorised agent or if the drawee is dead 
or bankrupt, to his legal representative or the ofhcial assignee 
as the case may be {q) If there are more drawees than one 
it must be presented to all of them 

62 . A promissory note, payable at a certain period 
after sight, must be presented to 
the maker thereof for sight (if he 
can, after reasonable search, be 
found) by a person entitled to demand payment, within 
a reasonable time after it is made and in business hours 
on a business day In default of such presentment, no- 
party thereto is liable thereon to the person making such 
default 


NOTES 

The underlying principle governing the section is the same 
as what governs the previous section A promissory note 
payable “after sight” means a note payable after presentment 
for sight (r), that is to say, after exhibition thereof to the 
maker for the purpose of founding a claim for payment {s) 
In case of a note payh.ble after sight, presentment is necessary 
before demand can be made It is a condition precedent 
to the demand Until such presentment no debt becomes due 
and no cause 'of action arises until presentment for sight 
has been made and the time limit has elapsed (#) Therefore, 
when a holder fails or omits to make the presentation he loses 
all rights under it and cannot recover on the instrument but the 
rights of the other parties to the note remain unaffected by such 
default of the holder It is only the notes payable “after sight” but 


(^>») lUd 

Xq) Sec 75 post 

(r) Section 21 Supra 

'(s) Holmes v Kernson, (1810) 2 Taunt 323, Dtxon v Nuttal, (1834) 
I Cr M & R 307, Sutton v Toomer, (1827) 7 B & C 416 

(t) Homes v Kerrtson, (1810) 2 Taunt 323 
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not notes payable “at sight” or “on demand” or “on a fixed date” 
or “on the expiration of a fixed period from date” that require 
presentment As for reasonable time and place and time for 
presentment see notes under section 61 


63 . The holder must, if so required by the drawee 
^ , of a bill of exchange presented to 

^iim for acceptance, allow the 
drawee forty-eight hours (exclu- 
sive of public holidays) to consider whether he will 
accept It 


NOTES 

This section enables the drawee to have sometime for 
deliberation before taking up a liability Although the drawee 
is not entitled to ask the holder to leave the bill with him 
as a matter of right he can only postpone his acceptance — 
if he accepts it at all The ordinary practice is to leave 
the bill with the drawee during the period of deliberation («■) 
The period of deliberation fixed by the section is forty-eight 
hours exclusive of all public holidays The word ‘forty-eight' 
was substituted for the word ‘twenty-four’ by Sec 2 of Act XII 
of 1921 When after the period of deliberation granted by 
this section a bill is accepted, the acceptance dates back 
to the date of presentment Presentment for acceptance must, 
always and in every case, precede presentrnent for payment 
and the drawer of a bill contracts that whenever the bdl 
is duly presented, it will, subject to the provisions of this 
section, be accepted (v) The section has no application to bills 
the acceptance of which is not obligatory, as for instance, where 
a bill IS not capable of being accepted (w) This section, read 
with section 83, does not apply to a hundi payable on demand 
Under section 63, it is only a bill payable after sight which 
requires to be presented to the drawee for acceptance and it is 
only to such a bill that the section applies (^)- 

Bill missing- from drawee: — ^When a bill is left with the 
drawee during the period of deliberation for acceptance and 


(«) Bank of Van Dteman’s Land v Bank of Vtctorta (1871) 19 WR. 
857 (1871) LR 3 C 526 

( v) Ram Ravjt v Prdhaddas, 20 Bora. 133 

(w) Sukhlal V Eastern Bank Ltd , 46 Cal 584 

fx) NandM v Gulcib Rat, 1^ All 345,* 71 IC 610 
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the drawee destroys it, or does not return it, the holder can sue 
him either for recovery of the bill or for damages (y) 

The drawee must take due care of the bill and in case of 
non-acceptance must return it uncancelled (^r) When a bill is 
returned to a wrong person owing to the negligence of the 
holder the drawer does not become liable (o), 

64. Promissory notes, bills of exchange and 
Presentment for pay- cheques must be presented for 
“ent payment to the maker, acceptor or 

drawee thereof respectively, by or on behalf of 
the holder as herem-after provided In default of such 
presentment, the other parties thereto are not liable 
thereon to such holder 

Where authorised by agreement or usage, a pre- 
sentment through the post office by means of a registered 
letter is sufficient 

Exception — ^Where a promissory note is payable 
on demand and is not payable at a specified place, no' 
presentment is necessary m order to charge the maker 
thereof 


NOTES 

The second paragraph of this section was added by Sec 4- 
of the N I Act 18S5 (II of 1885) 

This section deals with presentment for payment which, m 
the case of a bill, must follow presentment for acceptance and 
mnst be at maturity and not before (&) A bill can only be 
presented for payment when it has been accepted and not 
dishonoured by non-acceptance (c) When one makes pa 3 rment 
he has a right to the possession of the instrument It, therefore, 
follows that the person makmg the presentment for pa 3 mient 
should be prepared and able to deliver the instrument at that 
time on proper receipt (d) A pleader’s notice for payment is 


(T) Chalmers, (10th Ed ) 165 

(z) Warwick v Rogers, (1843) 5 M & G 340 

(a) Morrtson v Buchanan, (1833) 6 C & P 18 

(&) Jhandulal v 'Wtlayatt Begem, 47 All 572, 1925 AU 442, 23 ALJ 
349, 87 IC 488 

(c) Ram Ratvp v Pralhaddas, 20 Bom 133, 

(d) Ram Sing v Guldbrat, 1 Lah 262, 56 I C 610, Udhorem v Hemrau 
1924 Lah 198; 72 I C 777, Sylhet Industrial Bank v Ahdul, 50 
CWN 773 81 CLJ 373 
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not presentment (e) If due presentment is not made, in ac- 
cordance with the rules laid down in the next following section, 
all parties to the bill, except the maker and the acceptor, are 
absolved from their liability to the holder (/). 

To whom to be presented: — Presentation for payment of 
a pronote should be made to the maker thereof, of a bill of 
exchange to the acceptor and of a cheque to the drawee. 
Therefore, where a note is drawn by a person on himself noi 
presentment is necessary as obviously ^ere is no acceptor. 
In case any one of such parties is dead or is adjudicated an 
insolvent, the presentation should be made to the legal 
representative of the deceased or to the assignee or receiver 
of the insolvent (g) Where a drawee in case of need is named 
in a bill of exchange, or in any indorsement thereon, the bill 
IS not dishonoured until it has been dishonoured by such 
drawee (h) and this makes presentment to such drawee m case 
of need obligatory on the holder (?) 

By whom to be presented: — ^The instrument should be 
presented by one who is entitled to payment, that is, by the 
holder or by a duly authorised agent acting on his behalf. 
It cannot be presented by any one else In case of the death 
or insolvency of the holder, his legal representative or assignee 
can make the presentment A person who can give a valid 
discharge is competent to present the instrument (;) 

Necessity of presentment: — Presentment for payment is 
necessary to make the endorser of a promissory note, not 
covered by the exception, liable to the endorsee (^) Presenta- 
tion IS necessary only for making liable persons other than the 
makers (/) Therefore, in order to make the maker alone 
liable no presentation is necessary as his liability, as the 
principal debtor, is not discharged by the holder's failure to 
present it at due date (m) although the other parties are 


(e) 38 MLJ 4 

(/) Ch^tdra v Chandra, 1934 Oudh 254, Walhbhoy v fugjtbundas, 
1936 Na« 260 

(g) 60 PR 1903, Sec 75 post 

{h) Sec 115 post 

(t) Bahadurchcmd v Gulab Bat, 1929 Lali 577, 11 Lah 34, 116 IC. 
887 

(;) Suhramaman v Alagappa, 30 Mad 441 

(k) Hemardn v Sheshamma, 1931 Mad 116, 130 IC 477; 1930 JMWN* 
1232, Kottan v Kcmncni, 1950 MWN 161, (1949) 2 MLG 776* 

{1) 32 I C 582, 9 SLR 150 

im) Phulchand v Gmtga, 21 All 450, 1899 AWN 157, Mam Krtshnayya 
V Kmstm, 13 Mad 172, Dargavarapu v Rampfatjapm, 25 Mad 580* 
1889 AWN 157, Vmkata v Mmtkyarau, 1948 MadL 17L 
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discharged by noH-presentment (n) But where an oti-demand 
pronote or a bill of exchange is payable at a specified place 
and not elsewhere presentment must be made at that particular 
place even to make the maker of a note or the acceptor of a 
bill liable (o) If, however, the maker has made part payment 
no presentation is necessary (p) 

Effect of non-presentment: — ^It has been stated before 
that the maker of a note and the acceptor of a bill 
(q) will continue to be liable and non-presentation will not absolve 
either from his liability as he is the principal debtor The 
view taken m an Oudh case that the "otiher parties' m section 
64 mean other than the holder and, therefore, presentation 
IS necessary to make the acceptor of a bill liable (r) does not 
appear to be correct as 'other parties' cannot mean other than 
the holder who has no present liability It means other than 
the maker, acceptor or drawee to enforce whose liability no 
presentment is necessary (s) Presentation is also not necessary 
where the drawer and the drawee are the same person or 
persons (t) Where presentation is necessary and not optional 
non-presentation will have the effect of discharging all the 
parties other than the maker, the acceptor and the drawee (u) 
The loss of a bill or note does not excuse non-presentment (v) 
An endorser of a note payable on demand is discharged from 
liability to the endorsee if there is no presentment (w) 


in) Ghcmyalal v Kwramchand, 10 lAh 755; 1T5 1C 860, 1929 Lah 
240, Devidutt v Pertab, 1933 Lah 176; 141 IC 379 

io) fagannath v Dewcmchand, 1931 Lah 758, Ghantyalal v Karamchand, 

10 Lah 755, 1929 Lah 240, 115 IC 860 
iP) Peoples, Instalment S Bank v Ramnath, 1933 Lah 133; 144 IC 
1024; 34 PLR 804 

(^) Ramkrtshnayya v Kasstm, 13 Mad 172, Durgava^apa v 
Rampratapu^ 25 Mad 580, Hemadn v Sheshammay 1930 MWN 
1232, 130 IC 477, 1931 Mad 116, Phulchand v Ganga, 21 All 
450, Jhmdu V Wtlayatt Begam, 47 All 572, 1925 All 811, 23 
ALJ 861; 87 I C 488; Beneras Bank v Harmurp, 52 All 696, 
1930 All 648, 1930 ALJ 818, 125 I C 449; Ardeshtr ^ KhosaldaSy 
32 Bom 247, 10 Bom LR 268, Ghantyalal v Karamchomd, 10 Lah 
755; 1929 Lah 240, 115 IC 860, Devt v Pertab, 1933 Lah. 176 
it) Oudh Commercial Bank v Thakurrdtn, 59 I C 604, See, also Gayadtn 
V Sn Ram, 39 AH 364 

{$) Ghantyalal v Karamchcmd, 10 Lah 755, 1929 Lah 240, 115 IC 
860, Walhbhoy v Jugjtbandas, 1936 Nag 260 
(f) Pachkaun Lai v Mulchand, 1922 All 279, 44 All 554; 20 ALJ 
437, 66 IC 503, Budhu Mai v Gokal Chand, 1926 Lah 328, 7 
Lah 113, Shankar Das v Dittoo Ram, 1927 Lah 72; 92 I C 1015 
{u) Ghantyalal v Karamchmd, 10 Lah 7^, 1929 Lah 240; 115 IC 
860 

iv) Chandt Ram v Tej Bhan, 1930 All 643 , 72 I C 777, Udharam v 
Hemraj, 1924 Lah 198, Walltbhoy v fugjtbandas, 1936 Nag 260 
<ur) Hemadft v Seshcmtmay 1931 Mad 116, 1930 MWN 1232; 130 IC. 
477 
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Where a drawer countermands the order of payment non- 
presentment IS not excused (x) In such a case no suit will 
lie even for original consideration (y) The burden of proof 
that the drawer did not suffer any loss by non-presentment of 
a hundi lies on the payee (z) 

Exception; — ^The section is not happily worded and is apt 
to cause uncertainty as to the intention of the legislature It 
cannot be conceived that the exception was intended to over- 
ride the operative portion of the section and that it can wipe 
out the general law enacted in the opening paragraph of the 
section It may be that by inserting the exception the legisla- 
ture intended to lay down the rule that if an on-demand pronote 
IS payable at a specified place it must be presented for payment 
at that place m order to render the maker liable This would 
be an exception to the general rule that presentment for pay- 
ment IS not necessary to charge the maker (a) Where, there- 
fore, no place for payment is specified no presentment is neces- 
:sary to charge the maker (b) The meaning of the word ^place' 
it IS, however, difhcult to make out The expression is rather 
•vague Where a note is made payable at a certain town which 
IS not the place of residence of the maker it becomes diflScult 
for the holder to make the presentment A town, no doubt, is a 
specified place (b^) But if it has nO' bank where is the pre- 
sentment to be made it is difficult to say Where there are 
banks it is possible to meet the requirements of the law by 
presenting it to all the banks The word, place, includes places 
If more than one place are mentioned, there must be present- 
ment at one or other of those places (c) In the Punjab where 
the pronote is payable is the residential site of a revenue estate 
where the lender lives, the naming of it is sufficient to make the 
note payable only at a specified place (c^) 


ix) (1823) D & R 57 

(>^) Sagar Mai v Bhudan, 19 I C 251 

( 2 f) fhandu v Wihyatt Begum, 47 All 572, 1926 All 811, 23 ALJ 
861, 87 I C 488 

{a) Ghamyalal v Karamchand, 1929 Lah 240; 10 Lah 755; 115 IC 
860, Jagannath v Dewan Ghand, 1931 Lah 758, ftrat Lai v Lai 
bhat, 1942 Bom 251 203 I C 27 

(h) Ibid, Arjansmgh v Maqbul, 1936 Lah 799, 38 PLR 498, 164 
IC 1033 

(&^) Mahamad v Abdul, 1937 Lah 259 173 IC 175 

(c) Cheggcmmall v Desar Manieka, 1926 Mad 792, 50 MLJ 242, 94 
IC 384. 

(c^) A'^janstngh v Maqbul, 1936 Lah 799, 38 PLR 498; 164 IC 1033 
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65. Presentment for payment must be made 
during the usual hours of business^ 
Hours for presentment and, if at a banker’s, within bank- 
ing hours 

NOTES 

The presentment must be made at a reasonable hour (d) 
Where the bill is payable at a bank presentment must be 
within banking hours (e) Business hours in India are between 
10 A M and 5pm on week days except on Saturday when it is 
between 10 a M and 3pm These business hours vary accord- 
ing to the place, custom or usage of trade m the place where 
the instrument is to be presented and paid , and presentment 
must be made within the hours limited by such custom or 
usage Where there is no such usage or custom, the usual 
hours of business shall regulate the presentment Presentment 
for payment to be valid must be within the time set forth 
above, though, for the purpose of acceptance after sight, present- 
ment may be made during unusual hours of business 

Banking hours: — Banking- hours in India are from 10 am 
to 3 p M on week days except on Saturday when it is from 
10 A M to 1 p M A banker is not bound to pay after the- 
banking hours (/) But payment a little after the closing hour 
of the bank of a cheque issued at a time when it could not be 
presented before the closing hour is not bad (gr) Presentment 
not made during the usual hours of business, or during the 
banking hours, is a mere nullity and discharges the indorsei 
and other parties to the bill from liabilty to the holder whose 
negligence is the cause of such presentment (h) 


66 . A promissory note or bill of exchange 
made payable at a specified period 
Presentment for pay-i after date or Sight thereof, must 

able after date or sight be presented for payment 

maturity. 


at 


NOTES 

The section will apply to all instruments not payable on 
demand Where the bill is not pa3^ble on demand present- 


ed) B of Ex Act> Sec 45 (3) 

(e) Parker v Gordon, (1806) East 385 
(/) Elford V Teed, (1813) 1 M & S 28 

(g) Bainasv National Frovtnctal Bank. (1927) 96 LJKB 301 

(h) Section 64 ante 
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ment must be made on the day it falls due (t) Presentment 
before the due date is no presentment (;) A bill of exchange 
payable at a specified period after date must be presented 
for payment at maturity and the want of presentment on that 
date or even a day’s delay exempts the endorser and other 
parties than the acceptor (%') The period is to be calculated 
according to sections 22 to 25 of’ the Act A note not payable 
on demand is to be presented on the day it falls due and if 
there are days of grace, on the last day of grace, default in 
such presentment exempts the indorser from liability though 
the maker as the principal debtor remains liable (J) Present 
ment is necessary in the case of an indorser of a hundi even 
where the drawer and the drawee are the same {m) The con- 
dition precedent to the application of this section is that the 
instrument must be payable at a specified period after date or 
sight Where, therefore, a hundi drawn on a certain day is 
made payable on the same day and not at a specified period 
after date or sight thereof, it is not governed by this section and 
it must be presented to the drawee within a reasonable time (m^) 


67 . A promissory note payable by instalments 
must be presented for payment on 
Presentment for pay- third day after the date fixed 

payable by instalments for payment of each instalment; 

and non-payment on such present- 
ment has the same eifect as non-payment of a note at 
maturity 


NOTES 

Non-presentment of a note when an instalment falls due 
discharges the indorser only as to that instalment (n) And 
non-payment of one instalment after presentment will discharge 
the endorser as to the instalment defaulted and not from 
the whole note — an instalment being by itself a separate 
note ( 0 ) But if in an instalment note there is a stipulation 


(0 B of Ex Sec 45 (2) Cl 1 

(;) Jhandu v Wtlayatt Begums 47 All 572, 1925 All Sll, 23 ALJ- 
349, 87 I C 488; D'Sena v Nair, 31 Mad 364 
{k) Benares B<mk v Peryu Das, 1930 All 106, 122 IC 406 
(1) Pkulchand v Ganga, 21 All 450; 1899 AWN 157 
Im) Sndhar v Baxtrcm, 1932 Nag 55 
(m^) Harnam v Ntkaram, 1938 Lah 183, 180 IC 779 
(n) Byles on Bills (7th Ed ) p 8 
( 0 ) Ibid 
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that in default of one instalment the whole shall become due 
the endorser, on default of one instalment and on notice of 
dishonour, will be liable to pay the whole (p) 


68 . A promissory note, bill of exchange or 
^ ^ ^ „ cheque made, drawn or accepted 

Presentment for pay- j i j . 

ment of instrumeiit pay- payable at Specified place and not 

able at specified place elsewhere must, in order to charge 
And not elsewhere j. . i. 1 t ^ j <- 

any party thereto, be presented for 
payment at that place 


69 . A promissory note or bill of exchange, 
made, drawn or accepted payable 
spec^d^are^^^^^*^ ^ Specified place must, in order 

to charge the maker or drawer 
thereof, be presented for payment at that place 

NOTES 

The two sections may be discussed together as the principle 
■enunciated therein is the same The ordinary rule under which 
the debtor must seek his creditor for pa3Tnent does not apply 
in the case of a negotiable instrument (p>^) Instruments pay- 
able at a specified place and not elsewhere, must be 
presented for payment at that particular place in ordei' 
to bmd the maker or the acceptor or drawee, as the case may 
be, as well as the other parties thereto (g) If such present- 
ment IS not made, all parties to the instrument will, subject to 
the provision of section 76 (d) post, be discharged from 
liability (r) No presentment is valid unless it is made after 
maturity (y) The word “specified place” in section 69 means 
a. place so 'p^-rticularised that the promisee can know where he 
must present the instrument for payment (j'^) Where, there- 


<p) Carlon \ Kenmly, (1843) 16 M & W 139 

(p") Dalsukh V Motilcd, 1938 Nag 262, ILR (1940) Nag 502? 182 
I C 842, Goptktsen v Jethmal, 1935 Nag 144, 155 IC 953, Ptyara 

V Bhawagabcen, 1951 I^lnJ 33 

(?) Ghantya Lai v Karcemchatnd, 10 Lah 755, 1929 Lah 240, 115 IC 
860, Jagannath v Devanchand, 1931 Lah 758; Sher Mahammad 

V Ahammad Gul, 1935 Pesh 132, 158 I C 89 

(r) Betrustem v Usher & Co, (1896) 11 TLR 356 B of Ex Act 
Sec 87 (11), Arjun Smgh v Mahammad, 1936 Pesh 202, 166 IC 
675} Kaluram v Feroj Shah, 1941 Pesh 45, 1% IC 185 
is) Jhandu v Wilayatt Begum, 1925 All 442, 47 AH 572, 23 ALJ. 
349, 87 I C 488 

<5^) Dorabp v Jamsetp, 1^ Bom 218, 60 Bom 796, 163 I C 300 
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fore, a note provides that it is payable at Bombay or Poona or 
elsewhere, the note is not payable only at Bombay or Poona, 
being payable elsewhere, that is, at a place not specified, it is 
not incumbent on the promisee to present it at any place (s^) 
A town IS a specified place Thus, a promissory note payable 
on demand at Calcutta requires presentation to render the 
maker liable The word, place, includes places If more 

than one place are mentioned there must be presentment at one 
or other of those places and it is no defence to state that had 
the instrument been presented at the other place at would have 
been pmd (t) If there is no place of payment m the body of 
the instrument but it is mentioned in a seperate memorandum or 
in the margin of the instrument, it is not a part of the original 
contract and it will not be allowed by itself to control its opera- 
tion It is after all a question of intention to be gathered from 
the instrument (u) If the maker of a promissory note does 
not reside at the place specified in the note itself for present- 
ment and the note is m possession of the person in whose 
favour it has been executed, the provision of section 69 are 
held in abeyance and no presentment is necessary (u^) Where 
the holder of a promissory note is able to produce and show 
it to the maker and return it to him on receiving payment there 
is compliance with section 69 of the Act (<k?) The jurisdic- 
tion of the court is determined by the place of payment (m®) 
The section has no application where section 69 of the Partner- 
ship Act applies (u**) 

70 . A promissory note or bill of exchange not 
made payable as mentioned in 
sections 68 and 69, must be 
presented for payment at the 
place of business (if any), or at the usual residence, 


(5*) Ibtd 

(s®) Arjun Smgh v Maqbut, 1936 Lah 799; 164 IC 1033, Mahammad 
V Abdul 1937 Lah 259, 18 Lah 580, 173 IC 175, But sec 
Dungermull v Sambln^, 1951 Cal 55 

(?) Chegun Mull v MamcM, 1926 Mad 792, 50 MBJ 242; 94 I C 
384, Daniel Sec 648 

(u) Pestonp V Cox, 52 Bom 589, 55, IC 359, 1928 (PC) 213, 49 
CLJ 32 30 Bom LR 1503, 113 IC 124 (PC), Dungermull v 
Scmbhu 1951 Cal 55 

(w^) Mumlal v Kalam 'Stngh, 1943 Bah 121, 45 PLR 133, 210 IC 91 r 
Mahammad v Khatr, 1937 Lah 892, 175 IC 692, Mahammod v 
Abdul, 1937 Lah 259, 18 Lah 680 173 IC 175 
(«®) Sylhat Industrial Bank v Abdtd, 50 CWN 773, 81 CL J 378 
(a®) Naltm V Muktmda, 51 CL J 250 
(w*) Ktshenlal v Abdul, 1935 Lah 623, 160 I C 518 
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of the maker, drawee or acceptor thereof, as the case 
may be 


NOTES 

The section applies only to notes and bills where no place 
of payment is specified and not to a cheque which must be 
presented to the bank on which it is drawn (v) Notes or 
bills which are not payable at a specified place must be 
presented either at the place of business or at the ordinary 
place of residence of the maker, the drawee or the acceptor 
thereof The section does not clearly state if in the case of 
a business man, his place of business is to be preferred to his 
residence But the use of the words hf any' after the words 
'place of business' would seem to indicate that where a man 
has a place of business it is to be presented at his business 
place where he is reasonably expected to be present during 
business hours and if he has no place of business, it is to be 
presented at his residence (tii/) The place of business is his 
ordinary present place of business (^) Under the English 
law bills must be presented at the place of business if that is 
known, i£ it is not known it shall be presented at his 
residence (y) Where no place of payment is mentioned but 
only the address is given, presentment should be made at that 
address (^) 

According to local usage a hundi may be presented at the 
bank (a) Where a pronote does not mention any place where 
payment is to be made, it should be presumed that pa 3 mient is 
to be made at the usual place of business of the creditor, and 
the cause of action arises at that place The fact that the pro- 
note IS to be presented under Sec 70 at a particular place does 
not imply that the amount due on it is payable at that place (a^) 

71 . If the maker, drawee or acceptor of a 
^ ^ , negotiable instrument has no 

maker, etc, has no known known place of busmess Or fixed 
place of business or residence, and no place is specified 

in the instrument for presentment 


iv) Section 72 post 

iw) Cp Section 94 post 

ix) Daniel, Section 637 

(y) B of Ex Act, Sec 45 (iv) 

(z) Buxton V Joms, (1840) IM & G 83 

(a) Imperial Bank of Persia v Fattechand, 21 Bom 294 
(a") Hannah v Shtbba, 1939 hah 18, 181 IC 396 
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for acceptance or payment, such presentment may be 
made to him in person wherever he can be found 

NOTES 

The section deals with cases where the maker, drawee or 
a.cceptor has neither any known place of business nor fixed 
residence Where no place is specified, and no address 
IS given, the instrument may be presented at the usual place 
•of business, if known, and if not, then at the ordinary residence, 
if known, of the person to make the payment In any other 
case, the instrument may be presented to the person to make 
payment wherever he can be found or at his last known place 
of business or residence (b) . The holder must exercise due 
diligence to find out the place of business or residence of 
the maker, acceptor or drawee as the case may be and if after 
due diligence he cannot find them out he can present the 
instrument to the person wherever he is found (c) even in the 
street or in a barren yard (d) Mere enquiry is not sufficient 
to constitute due diligence (e) What is due diligence depends 
on the facts and circumstances of each individual case (/) 

72 . “Subject to the provisions of section 84” 
a cheque must, in order to charge 
chequ?^t?dhSge towef the drawer, be presented at the 

bank upon which it is drawn 
hefore the relation between the drawer and his banker 
has been altered to the prejudice of the drawer 

NOTES 

The words within quotation have been added by section 2 
of the Negotiable Instruments Amendment Act VI of 1897 
‘The section is, therefore, to be read with section 84 fost 
Where for non-presentment within a reasonable time the drawer 
suffers actual damage through the delay, he is discharged to 
the extent of his damage (g) The reason of the rule is that a 
person draws a cheque upon a bank because he has funds in 


(&) Halsbury, Vol 11 p 531, B of Ex Act, Sec 45 (Iv). 

t(c) Crosee v Smith, (1813) IM & S 545, Udhoram v Hem Raj, 1924 
Lah 198, 72 I C 777 
•fitf) Daniel, Sec 638 
ie) 2 Str 1087 
</) 2 Str 319 

<g) Halsbury, Vol 11 p 531 
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tlie bank from which he means to make payment to the payee. 
The latter is, therefore, required to present it immediately to 
the bank to take payment If the payee defers this presenta- 
tion for sometime and in the meantime the bank fails the 
drawer suffers loss because of the act of the payee in defermg 
the presentment i e , by his non-withdrawal of the amount from 
the bank On die understanding that the payee will realise the 
amount from the bank the drawer takes no step to withdraw it 
himself from the bank and avert the loss caused by the failure 
of the bank In order, therefore, to charge the drawer with 
liability the cheque must be presented to the bank upon which 
it IS drawn before the bank fails or before the relation between 
the drawer and the bank has been altered in any other way 
causing loss to the drawer As to what is reasonable time 
within which the presentment has to be made depends on the 
facts of each case (h) 

(See notes under section 84 post) 

73 . A cheque must, in order to charge any 
person except the drawer, be pre- 

Presentment of <hequ€ sented Within a reasonable time 
to charge any other ,, , , - - - , 

person 3iftcr QclivGry thcrcof by siicli 

person 

NOTES 

Any person, except the drawer, means an indorser An 
indorser is discharged, if the presentment is not duly made within 
a reasonable time after endorsement and delivery (») What is 
a reasonable time is a question of fact in each case (;) and is to 
be determined with reference to the nature of the instrument, 
the usage of trade and of bankers and the facts of the 
particular case (k) A cheque is meant for immediate pa3nnent 
after delivery thereof and not for circulation, and, therefore, 
a holder of a cheque cannot extend time for payment by 
indorsement and putting it on circulation A cheque not 
presented within a reasonable time becomes stale and the 
bona fide holder of a stale cheque for consideration cannot main- 
tain an action (1). 


(h) D’Sena v T Natr, 31 Mad 364 
(*) B of Ex Act, Sec 86 (i) 

(;) D’Sena v T Natr, 31 Mad 364 

(*) Bahadur v Gulub Rat. 11 Lah 34, 1929 Lah 577, 116 IC 887, 
Mott v Chogemull, 11 Cal 344, Katsat v Doulat, 1 LahLJ 158, 
56 I C 936 

il) Ram V Hardeo, 60 All 309, 1928 All 68, 25 ALJ 1091; 108 IC- 
144 
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74. Subject to the provisions of section 31, a 
negotiable instrument payable on 
ment payable on demand demand must be presented for pay- 
ment within a reasonable time 
after it is received by the holder 

NOTES 

In order to charge the indorser of a note, presentment is 
necessary and in the case of a note payable on demand such 
presentment must be made within a reasonable time after it is 
received by the holder , otherwise the indorser will be 
discharged (m) Following the principles of the two foregoing 
sections the loss must fall on the party and not on the drawer 
if the holder of the bill fails to present it with due diligence 

(n) The rule as to reasonable time is strict about cheque but 
not about pronotes which are not intended for immediate 
payment (o) This rule for presentation should not,, 
however, be applied with extreme stringency with respect 
to a continuing security {p) In determining what is a reason- 
able time for payment regard shall also, among other things, be 
had to the nature of the instrument A distinction is, therefore, 
made between notes payable on demand and bills payable on 
demand A note payable on demand is regarded as a continu- 
ing security and the rule of reasonable time should not be 
applied to It with extreme stringency (g) 


75. Presentment for acceptance or payment may 
_ ^ X ^ be made to the duly authorized 

agent, representative of agent of the drawee, maker oir 


deceased or assignee of 
insolvent 


acceptor, as the case may be, or 
where the drawee, maker or accep- 


tor has died, to his legal representative, or, where he 


has been declared an insolvent, to his assignee 


(#n) Hemadrt v Sheshamma, 1931 Mad 113, 1930 MWN 1232, 130 
I C 477, Kottam v Kannan, (1949) 2 M L J 776 

(n) Ramzan Co v Shanff 1924 Bom 520, 76 I C 588. 

(o) Jagcmnatha v Lakshmana, 47 MLJ 475, 80 I C 932, 1925 Mad* 

132 

(p) Snnath v Peary Mohan, 25 CLJ 91, 21 CWN 497, 39 I C* 

205, Chartered Mercantile Bank v Dtcksan, (1871) LR 8 PC* 
574, 8 Moo PCC 51 

iq) Ibid, D N Saha v Bengal Nattonal Bank, 47 Cal» 861; 33 CLJ 
541; 60 I a 940 

12 
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NOTES 

Presentment^ as has been stated before, is to be made 
to the drawee, maker or acceptor Similarly, presentment, 
where necessary, may be made to their duly authorised agent 
Presentment to a banker^s clerk at a clearing house is a good 
and valid presentment (r) When a hundi was presented for 
payment to the autliorised agent of the acceptor at the bank 
on the due date, according to local usage, the presentment 
"was held to be good (s) In a place of business an officer of 
the acceptor, maker, or drawee who usually attends to the 
business and deals with payment and realisation will be 
presumed to be the duly authorised agent of such persons 
as contemplated un'der this section Where during the absence 
of a pel son abroad, a bill is piesented to his wife (^), or to an 
agent at the place of business (u), the presentment is good 
When anyone of such persons — ^the drawee, maker or 
acceptor dies, his legal representatives step into his shoes 
and, therefore, the necessary presentment must be made to such 
legal representatives (v) If such legal representatives be not 
found after reasonable search the presentment must be made 
at the dwelling house of the deceased (^e;^ In case of insol- 
vency of such parties presentment is not excused but is to be 
made to the assignee (x) Neither the death nor the insolvency 
of the maker, the acceptor or the drawee will excuse non- 
presentation. 

75-A. Delay m presentment “for acceptance or 
Excuse for delay m payment” IS excused if the delay 
presentment for accept- is caused by circumstances beyond 
ance of payment control of the holder, and not 

imputable to his default, misconduct or negligence 
When the cause of delay ceases to operate, presentment 
must be made within a reasonable time 

NOTES 

This IS a post-war section enacted to counteract the effects 
of the Great War of 1914 on the question of presentment This 

<r) Reynolds v Chettle, (1811) 2 Camp 595 
<5) Impertal Bunk of Persia v Futtechand, 21 Bom, 294 
Cromwell v Hynson, (1796) 2 Esp 511 
(14) Philips V Astlmg^ (1809) 2 Taunt, 206 
(y) Philp&t V Bryant, (1827) 4 Bing* 717 

(w) Daniel Section 591 

(x) Esdatle v Sow^rby, (1899) 11 East 114 
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section has been added by Act 25 of 1920 and the words within 
quotation have been added by Act 12 of 1921 The section 
makes allowance for special circumstances, causing delay 
in piesentment, over which the holder has absolutely no 
control as, where the payee is ill (y), or where on account of 
war the bill cannot be transmitted by the holder for payment (a), 
or a declaration of moratorium (a) In such cases delay 
IS excused Where owing to the loss of the hundi and refusal 
by the drawer to issue a duplicate, there could be no presenta- 
tion, non-presentment was excused (&) Where there is delay, 
the holdei must not be in any way a contributory to the cause 
When the cause of delay ceases to operate reasonable time will 
run therefrom within which presentation must be made or delay 
will not be excused 

76. No presentment for payment is necessary, 
and the instrument is dishonoured 
date for presentment, in 
any of the following" cases — 

(a) if the maker, drawee or acceptor intentionally 
prevents the presentment of the instrument, or, 

if the instrument being payable at his place of 
business, he closes such place on a business day during 
the usual business hours, or, 

if the instrument being payable at some other 
specified place, neither he nor any person authorized 
to pay It attends at such place during the usual business 
hours, or, 

if the instrument not being payable at any 
specified place, he cannot after due search be found; 

(&) as against any party sought to be charged 
therewith, if he has engaged to pay notwithstanding 
non-presentment , 

(c) as against any party if, after maturity, 
with knowledge that the instrument has not been 
presented — 

he makes a part payment on account of the 
amount due on the instrument, 

<y) 4 LT 467 

(e) Patience v To.onley, (1805) 2 Smith (KB) 223 
{^) Rouquettee v Overmunn, (1875) jLR 10 QB 525 
{b) UdhoTam v Hemfaj, 1924 Lah. 198, 72 I C 777 



- 1-60 NEGOTIABLE INSTRUMENTS ACT [ChAP V 

or promises to pay the amount due thereon in 
whole or in part, 

or otherwise waives his right to take advantage 
of any default m presentment for payment, 

(d) as against the drawer, if the drawer could not 
suffer damage from the want of such presentment 

NOTES 

The ordinary rule is that a pronote, bill of exchange or 
cheque must be presented for payment to the maker, acceptor 
or drawee b}’’ or on behalf of the holder to charge the other 
parties to the instruments with liability (r) This section 
lays down undei what circumstances such presentment 
IS dispensed with It is noticeable that, in the circumstances 
under which non-presentment is excused, the party entitled 
to the necessary presentment must do some overt acts disentitl- 
ing him to claim presentation 

Clause (a). When presentment not possible: — ^The 
maker, acceptoi, or the drawee must do something to prevent 
the holder from presenting it, as where a hundi is lost and 
a duplicate is not supplied (d) In such a case presentment 
IS unnecessary When presentation is made impossible by the 
maker, the acceptor or the drawee, by the closing of his place of 
business where the instrument is made payable, or by his having 
no residence, known address or place of business or by his 
absence, or that of his agent from the place where it is made 
payable during usual business hours, no presentment is 
necessary (e). Again, where a note is payable at a specified 
place and on presentment there no person, authorised to pay 
or refuse payment, is found (/), or where the holder went to 
the house mentioned in the instrument but found it shut up 
and no one was there (g), it was held to be valid presentment. 
Where, the instrument is not payable at any specified place, 
and the maker, acceptor or drawee to whom personally, in the 


(c) Section 64 catte 

{d) Udhoram v Hemraj, 1924 Lah 198, 72 I C 777 
(e) Ram v GultOt, 1 Lah 262, 2 Lah LJ 316, 55 I C 610, Punjab 
Co-operative Bank v Yusuff, 1939 Lah 225 187 IC 650 

(/) Hotoe v Bowes, (1812) 16 East 112? 5 Taunt. 30 
(g) Hme V Aliev, (1833) 4B and Ad 624 
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circumstances, the presentment is to be made, is not fotmd 
after due search, that is to say, when there is no person to 
whom presentment can be made, no presentment is necessary 
It IS not sufficient in such cases to prove that the holder 
found the door of the maker’s house closed Even mere enquiry 
is not sufficient The holder must prove that the maker could 
not be found after reasonable seaich and enquiry (A) from persons 
likely to know e g the indorsers or parties to the instrument when 
they can be found The holder must go to the place and 

make an attempt to make the presentment and cannot plead, as 
an excuse for non-presentment, that he has reason to believe that 
the bill will not, on presentment, be paid (i), or that the maker 
has been adjudicated an insolvent (;), or that the drawer has 
asked the drawee not to pay (A). 

Clause (b) — ^Waiver of presentment: — It is ^a common 
place of law that a person can waive his right When a party 
sought to be charged with an instrument has a right to present- 
ment he can very well waive that right of his by express words 
in the instrument as, ‘presentment waived,’ and engage to pay 
the amount without presentment But such engagement must 
be entered into prior to maturity (/) Even a paiol promise by 
the endorser to pay the note constitutes an engagement to pay 
notwithstanding non-presentment (m') Mere demand of money 
does not amount to presentment The holder must exhibit the 
bill to the person from whom he demands payment and offer to 
deliver it on payment (n) 

Clause (c)— -Waiver after default of presentment This 
clause specifies the cases of implied waiver. When after maturity 
there has been no presentment the party sought to be charged 
with the instrument can claim a discharge on the giound of tion- 
presentment But such a paity will be deemed to have waived 
such a claim and will be liable to pay m spite of non-pi esentment 
if, with the knowledge of such default of presentment of the 
holder, he (i) does not plead non-presentment or makes part 


(ft) 

(ft’) 

(*) 

<;) 

(ft) 

< 1 ) 


(w) 

(«) 


Hardy v Woodro'ffs, (1818) 2 Stark 319 
Daniel 1115 

Banker v Btrck, (1811) 3 Camp 107 
Warrington v Furbor, (1807) 8 East 242 
mu V Heap, (1823) 25 R. R 791 

fhanduktl V Wihyatt Begum, 47 M 572, 1925 ^2, ^ AL J 

349, 87 IC 488, Thakurv Oudh Comm^cml B^k, g OC 91, 57 
IC 304 Hurkishore v Guru Miah, 1931 Cal 387, 35 w JN aa, 
58 Cal' 752 , 53 CLJ 37, 131 IC 570. 

V Gulub. 1 Lah. 262, 2 Lah LJ 316, 55 IC 610 
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payment of the amount due on the instrument (o), or (u) 
promises in writing or otherwise to pay unconditionallj’’ 
such amount wholly or in part (^), or (iii) waives his right in 
any other way precluding him from taking advantage of such 
plea of non-presentment A part payment or acknowledgment 
of liability of the amount due under the instrument after maturity 
pnma facie shows that the instrument was presented for payment 
Such waiver can be inferred from the conduct of the drawer or 
the endorsei (g) and can take place at any time before or after 
maturity (r) and even through an agent 

Clause (d) — ^Where drawer and drawee same: — Present- 
ment foi payment is dispensed with, under this clause, as against 
the drawei if he cannot suffer any damage for want of such non- 
presentment (s) When the drawer and the drawee of a hundi 
are the same person no presentation on the due date is necessaiy 
as the drawer cannot suffer damage from the want of present- 
ment (i) But presentment will be necessary even in such a case 
if it is intended to charge the indorser in due course (u) The 
provisions of this clause are an exception to the general rule that 
presentment for payment is necessary and the burden of proving 
that the drawer could not suffer damage on account of non- 
presentment to the acceptor lies on the person who claims that 
his case comes within the exception and wishes to make the 
drawer liable in spite of non-presentment (v) It is important 


(o) Peoples' Instalment and Saving Bank v Ramnath, 1933 Lah 133, 
Mumlal V Kalamsingh, 1943 Lah 121 210 IC 91 
(f>) Croxon v Worthen, (1^9) 5 M and W 5 
iq) B of Ex Act, Sec 46 (e) 

(r) Jhandulal v Wiliyatt Be^m, 47 All 572, 1925 All 442 , 23 ALJ 

349, 87 I C 488 

(s) Gaya v Sn Ram 39 All 364, 15 ALJ 267, 39 I C 649, Panchcmn 
V Satyadhenu, 1936 Cal 489 

(t) Shankar v Ditto, 1927 Lah 72, 8 Lah LJ 694, Lachman v Ram 

Chandra, 51 I C 869, Pachkoum v Mulchand, 44 All 554 , 20 ALJ 
437, 1922 All 279, 66 I C 503, Jhandrc v Wthyati Begum 47 All 
572, 1925 All 442, 23 ALJ 349, 87 IC 488, Budhu v Gakul, 7 
Lah 113, 1926 Lah 328, 92 I C 1015, Kolu v Feroj, 1941 Pesh 
15 195 IC 185, Punjab Co Bank v Yusuff, 1939 Lah 225 187 

I C 650, Panchkoun v Satya, 1936 Cal 489 166 I C 747 

lu) Sridhar v Baxiram, 1932 Nag 55 

<r) Thakur v Oudh Commercial Bank, 57 IC 304 , 23 OC 91, 
Shanmugam v Chinnasami, 14 Mad 470, Madhu v Durga, 33 All 
4, 6 IC 7^, 7 ALJ 815, Gaya v Sn Ram, 39 IC 649, 39 All 
364, 15 ALJ 267; Jhanda v Tada Mai. 10 I C 405, 173 PL R 
1911; Nanhey v Chet Ram, 41 All 40, 48 IC 364, 16 ALJ. 
899, Bhtkkimal v Raghubir, 1925 All 811; 88 I C 915, 23 ALJ. 
861, Harkishore v Gura Mta, 1931 Cal 387, 58 Cal 752, 35 CWN 
53, 53 CLT 37; 131 IC 570, Arjan v. Maqbul, 38 PLR 498 
1936 Lah 799 
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to note that the words used are “drawer could not suffer” and not 
has not suffered damag'e Where the drawer dishonestly denies 
payment of consideration and pleads that the endorsements are 
forgeries or made in collusion with the payee he cannot plead that 
due to want of presentation of the bill to the drawee he (the 
drawer ) has suffered any damage In such a case the holder in 
due course need not prove that the drawer did not suffer any 
damage on account of non-presentment (w). This clause 
applies where the drawer has no funds with the drawee at the 
time the bill is being drawn or has no reasonable expectation that 
toe drawee will accept for his accommodation (je), or where toe 
drawee is fictions or iiiconipetent to contract (y), or where the 
drawer has settled his accounts with toe drawee before the suit 
by toe payee and has realised his dues, so that the drawer suffers 
no loss by non-presentment by toe payee (s) Presentment for 
payment implies previous acceptance Therefore, when a bill is 
dishonoured by non-acceptance question of presentment for pay- 
menl does not arise (a) 

Clause (d) its applicability to pronote: — Throughout the 
Act a clear distinction has been made between toe words ‘makeP 
and ‘drawer’ toe former being used in a more general sense as 
applying to promissory notes, negotiable instruments and cheques, 
while toe word ‘drawer’ is restricted to bills of exchange and 
cheques only and is nowhere used m coimection with pronussory 
notes Therefore, toe operation of this clause is limited to bills 
of exchange and cheques and does include toe maker of a 
promote (&) 

But in some cases it has been held that the word ‘drawer’ in 
this clause includes the maker of a pronote and, therefore, the 
clause applies to a promissory note also (b^). It is submitted 
that having regard to the distinction observed in the use of toe 
aforesaid words in the body' of the Act the other view appears to 
be more reasonable 

Miscellaneous: — ^The principle of exemption is applicable 


(w) Bhateanjt v Assan, 1925 Sindh 241, 86 I C 357 

(x) Subrao v Sttaram, 2 Bom LR 891, Gendalal v Balktshen, 1922 All 

422, 70 I C 596, also 1935 Lah 413 188 I C 90 
iy) Gaya Dm v Sn Ram 39 AU 364, 39 I C 649, 15 15 ALJ 267, 
Nanhey Mai v Chet Ram, 41 AU 40, 48 I C 364, 16 ALJ 899 

(a) Ramjas v Sheojt Ram, 1933 Lah 97 
<a) Ram Ravjt v Pralhaddas, 25 Bom. 133 

( b) Shankar v Narayan, 47 C W N 658, Mahammad v Abdul, 1937 

Lah 259, 173 IC 175, ILR 1937 Lah 580, Mahammad v 
Khair, 1937 Lah 892 

(&*) Sktbnath v Btswambar, 152 IC 1006, Atptn Stngh v Md Yakub, 
1936 Pesh 202, 166 I C 675 
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to an endorser also (r) although he has not been included m the 
section But where the intention was that the last holder was to 
take the bill, previous endorser cannot be made liable without 
notice of dishonour (d) Whether presentment for payment is 
or IS not necessary to charge a guarantor has given rise to a dif- 
ference of opinion It has been held that ordinarily presentment 
is not necessary m such cases as the guarantor is the debtor of 
the holder and it is his duty to seek the creditor and pay the debt 
when it falls due (e) But according to Daniel, the guarantor is 
•entitled to notice of non-payment within a reasonable time after 
default (/) and even if presentment is not made or the notice is 
not given the guarantor will not be discharged if he has not 
suffered any loss (g) There is, however, a difference between 
the guarantor of the principal debtor eg the maker or the 
acceptor and the guarantor of a surety eg the drawer or the 
endorser While in the former case no demand upon the maker 
or acceptor is necessaiy to make the guarantor liable, such demand 
upon the maker or acceptor is essential in the latter case (h). 


77 . When a bill of exchange accepted payable at 
, , _ - T. , . a specified bank, has been duly 

negligently dealing with presented there for payment and 
for pay- dishonoured, if the banker so negli- 
gently or improperly keeps, deals 
with or delivers back such bill as to cause loss to the 
holder, he must compensate the holder for such loss 


NOTES 

A person while accepting a bill may make it payable at a 
certain specified bank where he has an account The bank in the 
absence of any previous instruction from the acceptor is not bound 
to honour the bill on presentment It is optional with the bank 
to make or not to make the payment The banker on the 
authority of the acceptance alone is entitled to honour the bill by 
drawing upon the funds of the drawer If in doing so the fund 
of the drawer runs short and a subsequent bill is dishonoured the 


(c) B of Ex Act, Sec 46, (u, d) 

(d) Turner v Samson ,(1876) 2 QBD 23 

<e) Walton v Mascall, (1814) 13 M & W 72, Carter v Whste, (1882) 
25 Ch D 666 
(/) Daniel, Sec 1787 

(g) Shanmugham v Chtnna Scemt, 14 Mad 470 

(h) Chalmers (10th Ed ) 479, Walton v Mascall. (1814) 13 M and W 

72. 
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bank will not be liable (t) If he chooses not to make the payment 
he IS bound to return the instrument to the holder in the same 
condition in which he received it The section makes the bank 
to whom presentment is made a bailee for the holder (;) 
Therefore, like a bailee the banker is bound to exercise due care 
to preserve and to return the document to the holder and he will 
be liable to compensate the holder for causing- any loss or damage 
to the holder by his negligent or improper act (k), as for 
instance, negligently delivering it to a wrong person or improperly 
refusing to deliver it or cancelling an endorsement or acceptance 
by mistake etc A bona fide mistake m spite of due care will not 
make him liable (1) 


CHAPTER VI 

Of Payme^nt and IntsrFsx 

78 . Subject to the provisions o£ section 82, 
clause (c), payment of the amount 
shJtSd on a promissory note, bill of 

exchange or cheque must in order 
to discharge the maker or acceptor, be made to the 
holder of the instrument 


NOTES 

The section mentions the persons to whom only payment 
should be made for discharging the maker or the acceptor It 
applies not only to negotiable instruments but to non-negotiable 
ones as well (m) It is necessary to consider not only to whom, 
but by whom, and when, is such payment to be made 

Time of payment* — Payment of the amount due on an 
instrument may be made either before or at maturity Payment 
by a party to the instrument before maturity does not discharge 
the instrument and its negotiability does not cease It is merely 
a purchase of the instrument with all the rights of negotiation (n) 


(i) Kymer V Laurie, (1849) 18LJQB 218 
(;) Chalmers UOth Ed ) 116 

{k) Kushkanta v Chandra Kanta, 1924 Cal 1056, 28 CWN 1041 
iV) Warwick v Rogers (1843) 5 M & G 340 
(fn) Subratnanya v Arunachellam, 18 MEJ 186 

in) Rcmanathan v Gundu, 1928 Mad 1238, 113 I C 466, Bolaqn% v 
Ahdul 1923 Lah 638, 75 I C 958 
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In order to discharge the instrument the payment must be 
made at maturity Otherwise the acceptor will be liable to pay 
it again on the instrument in the hands of a bona fide transferee 
for value (c?) In the case of premature payment by the maker 
or acceptor he must get the instrument delivered to him so that he 
can make himself and all the subsequent parties liable (p) The 
questions that, therefore, require consideration are to whom and 
by whom is such payment as may discharge the maker or acceptor^ 
to be made 


To whom: — For an effectual discharge of the instrument 
payment must be made to the holder thereof (g), or to his agent 
entitled to receive payment (r), but not to any one else even having 
beneficial interest in the money (s) , for a person, who is not an 
indorsee claiming under a pronote, has no right to claim payment 
(t) In case of an instrument payable to bearer or indorsed in 
blank, payment to the person m possession of the instrument 
including a thief will discharge the maker or the acceptor as in 
such cases the person in possession is the holder but the position 
will be different in case of a payment to a person under a forged 
endorsement on an instrument not payable to order This pay- 
ment will not absolve the person from liability to the true owner 
who continues to be the holder It will thus be seen that 

payment made to one who is the real owner of the instrument but 
not the holder nor the agent of the holder will not discharge the 
maker or the acceptor (u) Even if the holder is a benamdar 
pa3mient must be made to him as the negotiable instrument does 
not recognise benami, the holder being the person entitled in his 


(a) Burbndge v Manners, (1312) 3 Camp 193 

(p) Ramanathan v Gundu, 1928 Mad 1238, 113 I C 466, Bolaqut v 
AMul, 1923 Lah 638, 75 I C 958, Snram v Venkata, 8 MLT 247 

(a) Subha v Ramcsamt, 30 Mad 88, Subramanya v Arunachella, 18 
MLJ 186, Madan v Lai Chand, 49 All 457 1927 Ail 463, 100 
IC 703, Sarat v Kedar, 2 CWN 286, Brojalal v Budhnath, 55 
Cal 551, 1928 Cal 148, 105 IC 149, Harktshor v Guru Mtah, 58 
Cal 752, 1931 Cal 387, 35 CWN 53, Veleh v Gudtsa, SIC 355, 
Surfug V Deosaram, 1930 Pat 313, 129 IC 395, 11 PLT 255 

^r) Ragkunaih v Radhaktshen, 1929 Lah 634, 119 IC 759, Lackme 
V Mad(m, 1947 All 52 226 I C 358 

(s) Royal Bank v Rahtm, 49 Bom 270, 1925 Bom 369, 27 Bom LR 
506, 87 I C 982 

it) Vtshnu V Achut, 1928 Nag 54; 105 IC 780 

(f) Thorappa v Umed Maljt, 25 Bom LR 604, 1924 Bom 205, 87 
IC 226 

(u) Subba V Ramasamt, 30 Mad 88 (FB), 16 MLJ 508, 1 MLT 
377 
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own name to receive the payment ('v') The property m the note 
including the right to receive and recover the amount due thereon 
IS vested m the holder (w) Therefore, when a pronote was 
executed in favour of a guardian of a minor for money lent 
from the estate of the latter, payment to the minor was held 
ineffectual for a discharge as the guardian was the holder of the 
note (a-) Where two or more partners are holders of a note 
payment to one of them will, however, discharge the debt as each 
partner is an agent of the others (y) In some cases it was held 
that payment to one of the joint holders who are not partners 
was a good payment to discharge the debt under section 38 of 
the Contract Act (z) Similarly, payment to the manager of a 
joint Hindu family discharges the debt to the family (a) 
Although one of several joint holders or partners is competent 
to give a discharge, still a bank can refuse payment to such one 
or some of the holders after notice of dissolution of partnership 
or notice to withhold payment (b) It is submitted, however, 
that in the case of the joint holders who are not partners, in the 
absence of anything to the contrary m the contract itself, the right 
to claim performance rests jointly with them under section 45 of 
the Indian Contract Act and, therefore, the decisions to the contrary 
cited above offend against that section Where the holder elects 
to treat payment to a non-holder as a discharge, the maker is 
released fiom liability (c) 

Who can sue: — There is some conflict of opinions as to 
whether the present section prohibits any person other than the 
holder of a promissory note to bring an action on the note if the 
former be the real ownei and the latter be his benamdar (d) 
According to one view section 78 of the Act should be strictly 
construed and a valid discharge can be given onl}- by the payee 


(V) 


(w) 

{x) 




( 2 ) 


(a) 

{&) 

it) 


id\ 


Vishnu V Achut, (1928) Nag 54} 105 IC 780, Subba v Ramsamtr 
30 Mad 88 (FB), 16 MLJ 1 MLT 377, Ramzan v Vellasami, 
SIC 967, 5 LBR 198, Patoju Sangayya v Potoju Sa-ivasi, 23 
IC 545 


Harkishore v Guru Mta, 1931 Cal 387, 35 CWN 53, 58 CaL 
752 , 53 CLJ 37, 131 IC 570 

Ramavaja v Sadagopa, 28 Mad 205, 15 MLJ 249, Subbaraya v 
Vaithiratha, SIC 931, 33 Mad 115, Dorai v Semak, 13 ALJ 


695 , 29 I C 988 

Tacaud v French, (1810) 12 East 317 

Barber Moran v Ramana, 20 Mad 461, 7 ML-J 269, Annuli - 
anammaxr Akkayya, 36 Mad 544 24 ML J 333, 19 I C 12 (FB);^ 
Ramascmtt v Chandra, 47 MLJ 840 
Violet Das v Banarasi, 1864 W R 262 

Mukhanlal v Gulam Hossain, 1933 Lah 536 . , , ^ „ 

Subba V Ramsams, 30 Mad 88, 16 MLJ 508, 1 MLT 3, 7r 
Amn V Krishna, 1936 Cal 315 
See also notes under Sec 8 ante 
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of a promissory note or the holder thereof there being no such 
thing for this purpose as a benami promissory note taken in the 
name of one person for the benefit of another (e) Therefore, a 
pel son who is the true owner is not competent to prosecute a 
suit on the note if he is not the holder thereof and the fact that 
the holder of the note has been made a party and has admitted 
that he is the plaintiff’s benamdar makes no difference The 
property in the note including the right to receive and recover 
the amount due thereon is vested in the holder and cannot be 
transferred to the plaintiff except by the process prescribed by 
law (/) This view is in accord with English law (g) which has 
been followed in the absence of any definite provision on this 
head in the Act There is another view that the section does 
not prohibit a true owner who is not a holder from bringing a 
suit on the note making the ostensible holder a party (h) The 
view held by the Patna High Court stands superseded by the 
full bench decision noted earlier There is again another view 
which strikes a middle course Thus, in a suit brought by the 
beneficial owner against the maker and the holder the court 
passed a decree against the maker with a proviso that payment 
should be made to the plaintiff on his securing a valid discharge 
of the makei by the holder as this section does not, m terms, 
prohibit a suit by any one except the holder (^) It is submitted 
that in view of the object of this Act the principle of countenanc- 
ing secret title to the property in the instrument leading to un- 
certainty and thus discouraging negotiation would appear to be 
repugnant to it Therefore, the view that a suit is not main- 
tainable by any one except the holder seems to be more in accord 
with the object and spirit of the Act The Act does not expressly 
exclude the doctiine of representative action Thus, if a holder 
IS dead a person claiming i epresentation to his estate can bring 

(e) Mtfddah v Kalam, 1940 Mad 90, 50 LW 917? 189 1C 685 
(/) Harktshore v Gum Mta, 58 Cal 752, 53 CLJ 37, 35 CWN 53, 
1931 Cal 387? 131 I C 570, Sree Knsta v Sitanath, 1937 Cal 753? 
41 CWN 1283 66 CLJ 54, 174 IC 340, Sec also Surath v 

Naratn, 38 CWN 465, Ramanuja v Sadagopa, 28 Mad 205, 15 
ML J 249, Subha v Ramaswami, 30 Mad 88, Koralu Samu v Man 
Mulun, 1934 Mad 391, 149 I C 1210, Kesto Lai v Manna 
Kumvar, 44 All 290, 1922 All 270, 20 ALJ 126, Sundar Lai v 
Moula Bux, 1935 Oudh 278, 154 IC 317, Ghanasyam v Raghu, 
1937 Pat 100, 167 IC 57, 16 Pat 74 (FB), Mantra Vadt v 
Appana, 1943 Mad 279, 210 I C 108 
ig) (1829) 10 B & C, 122 

(h) Brojolal v Budhnath, 55 Cal 551, 1928 Cal 148, 105 I C 149; 
Surjug V Deosaran, 1930 Pat 313, 11 FLT 616, 123 IC IS? 
Ramnagtna v Btswanath, 1934 Pat 85, 147 IC 726 
(?) Sewram v H&ttM, 53 All 6, 1931 All 108, 1930 ALJ 150, 130 
I C 698, Balanna v Khudat 1941 Nag 207, 197 I C 426, Rtshah 
V Smghat, 1 LR 1948 Nag 299 1948 NLJ 376, 1949 Nag 21 
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a suit to recover the debt upon a pronote (;) or -when a person 
IS appointed a common manager of an estate he can file a suit 
on a promissory note on behalf of the estate (k) 

Payment by whom: — ^Although for effectual discharge 
payment must be made to the holder there is no hard and fast 
rule under the Indian law as to who should make the payments 
When a promisee accepts performance of the promise from a 
third person, he cannot afterwards enforce it against the promisor 
(/) Therefore, a payment made by a third party satisfies a 
debt (m) But such payment by a third party must be on behalf 
of the person liable to pay i e the maker or the acceptor Thus, 
when a father sent on behalf of his son who was the debtor a 
cheque to the creditor for an amount less than what was due in 
full settlement of the claim and the creditor had the cheque cashed, 
the debt was held to have been satisfied («) When, however, a 
stranger makes payment, not on behalf of the debtor, he is 
generally deemed to be a purchaser of the instrument (o) and 
the debt does not stand satisfied, and consequently there is no 
discharge, all the prior parties remaining liable (p) It is 
essential, therefore, for the discharge of the debt, that the pay- 
ment by the third party should be made on the authority or 
assent of the debtor, and for, or on account of the debtor (g) If 
there is no previous assent or authority for payment it may be 
ratified subsequently by the debtor (r) When a person became 
a surety on a hundi without the consent of the drawer and paid 
the amount on the refusal of the drawer to pay the same, the 
payer was held to be a holder for value and not a surety entitled 
to be indepinified by the drawer and, therefore, he had no other 
rights than those of a holder (j) In a bill not drawn for the 
accommodation of the drawer or the indorsei, the acceptot 
remains liable to the drawer or the indorser for the payment made 
by either of them of the money due on a bill and there is no dis- 
charge of the debt , but it is discharged when the party for whose 
accommodation the bill is drawn pays the amount (i) When 


(;) Zujya v Mon Mohan, 1940 Bom 164; 188 I C 618 
{k) Batragt Chowan v Sarat, 1941 Pat 403, 192 IC 560 

(l) Indian Contract Act, Sec 41 

(m) Mubarak v Adtttya, 17 I C 288 

(n) Htracband v Temple, (1911) 2 KB 330 

(o) Jones v Broadhurst, (1^0) 9CB 17Zi Stmpson -v. Egginton, (1885) 

10 Ex 845 

t#>) Agra & MastermarCs Bank v Letghtan, 1866 LR 2 Ex 56 
iq) Belshaw v Busk, (1851) 11 CB 191; lie Rowe, (1904) 2 KB 483 
(t) Simpson v Egginton, (1855) 10 Ex 845 

(s) Muthu V Chinna, 30 MLJ 369, 30 Mad 965, 1916 MWN 290r 

19 MET 278 , 3 LW 393; 33 IC 508 

(t) femeson v Scott, 36 Cal 291, 1 I C 972 
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payment is made by the drawer or the indorser of a bill not 
diawn for accommodation of either and there is no discharge 
as stated above, the bill does not cease to be negotiable When 
the drawer or the indorser pays the holder, the acceptor remains 
liable to the drawer or the endorser and the bill is not discharged 
(u) But can the holder, who has been paid off, in such 
circumstances, make the acceptor still liable in an action against 
him^ The better opinion is that he can, but only as trustee for 
the drawer or the indorser who has made the payment to him {v) 
A payment by the indorser does not affect the position of the 
prior parties but discharges the subsequent parties 

Medium of payment: — Ordinarily the holder who is to 
lecover the amount due on the instrument is entitled to ask for 
payment in cash or othei currency which is recognised as a legal 
tender (w) A cheque is not a legal tender {x) But this does 
not prevent the holder from entering satisfaction of the debt 
by acceptance of any foim whether that is recognised as a legal 
tender or not , so that if the holder chooses he can give discharge 
of the debt by means other than cash or any other legal tender, 
as for instance, by setting off one debt against another (y), by 
taking a fresh bill in heu of the old one (a), oi by accepting satis- 
faction in some other way Thus, when before his death the 
holder of a pronote sent for the makers, discharged their liability 
under the note and directed them to apply the sum in their hands 
for the benefit of his children the note was held to have been 
discharged (a) Where a note or a bill is given in payment of 
a debt it is a question of fact whether the parties intended the 
same as an absolute or conditional payment, and the presumption 
as to the effect of givmg and taking a note or a bill is that the 
debt IS conditionally paid The fact that a comparatively high 
rate of discount, as 2^4 per cent was allowed to the plaintiff 
taken along with the other circumstances was held to prove that 
the plaintiff had accepted the hundi as absolute payment and was 
not entitled to sue upon the original debt (&) 

Part payment: — ^Although insufficient tender does not 


<m) Ibid' 

(i;) Jones v Broadhurst, (1850) 9 CB 173 
( w) Krtkonem v Ottoman Bank, 48 T L R 247 

ix) Naramdas v Abmash, 44 MLJ 728, 27 CWN 299, 37 C.LJ 
45, 69 IC 273, 21 ALJ 201 (PC) 

(y) Cnpps V Davtes, (1843) 12 M & W 159 

(z) Pertanan v Ktfdupudy, 51 I C 577, 10 LBR 4, Jamma v Vasanta, 

39 Mad 409, 31 MLJ 18, 20 CWN 840, 24 CLJ 74, 18 
Bom LR 433, 14 ALJ 534, 43 lA 99, 34 IC 213 
(a) Abdttl V Ebrahtm, 33 CLJ 132, 6 IC 210 

ib) Jambu Pcdamappa, 26 Mad. 526, 13 MLJ 252 



Snc 79] 


PAYMENT AND INTEREST 


191 


discharge a debt (c), part payment may, if agreed to by the 
holder In case a valid tender is refused by the holder interest 
will cease to run from the time of such refusal (d) 

Payment when complete: — Payment is complete when 
the money is placed on the counter for payment to a person 
(e), he cannot recover even if the banker has no money of the 
drawer (/), or if it is paid in ignorance of a coimtermand order 
(g)* There is an equitable right of restitution (h) Money paid 
to a wrong person, as wheie a bill is paid on presentation by a 
different person of the same name to whom it is really payable, 
will not discharge the acceptor of the bill who remains liable to 
the true owner though he may recover from the person wrongly 
paid (^) The acceptor may refuse to make such payment but 
m so doing he will act on his own responsibility as possession of 
the bill prtnta facze shews the presenter’s right to the money (;) 
When money is paid through a mistake it may be recovered if the 
mistake is discovered and money is claimed before the person 
to whom payment has been made loses his remedy against others 
(A) Money once paid cannot be recovered when both the giving 
and taking are bona fide and the position of the holder has 
altered (/) No money which is voluntarily paid or paid under 
a mistake of law is recoverable (m), but when the mistake is one 
of fact (n) between the same parties in the same transaction, 
money is recoverable (o) 


79. When interest at a specified rate is expressly 


Interest when rate 
speafied. 


made payable on a promissory note 
or bill of exchange, interest shalL 
be calculated at the rate specified. 


(c) Ha^t Abdul v Haji Moor, 16 Bom 141, Lah Bacha v Arcot Narcnn 
Swamt, 34 Mad 320, 12 I C 502, Jagat Tanm v Naha Gopul, 
34 Cal 305, 5 CL J 270 
id) Indian Contract Act, Sec 38 
(^) Chambers v Miller, (1832) 13 CBNS 125 
(/) London Chaptered Bank v Me Mtllan, (1892) AC 292' 

(^) Punjab Industrial Agency v Mercantile Bank, 1930 Lah 852, 31 
Ptim LR 369, 11 Lah 667, 127 IC 223 
{h) Ibid, KM PR Firm v Official Assignee, 1923 Mad 17, 43 MLJ 
142, 70 I C 751 

{%) Thorappa v Umedmalp, 25 Bom L R 604, 1924 Bom 205, 87 I C 226, 
Shanmuga v Govmdasamt, 30 Mad 459 
(;) Bulkely v Butler, (1824) 2 B & C 439 
{k) Bhuputram v Hartpno, 5 CWN 313 

(/) Raghunath v Imperial Bank of India, 50 Bom 49; 27 Bom LR 
1229 

(m) Raja of Ramnad v Secretary of State, 52 Mad 12, 1929 Ma<L 179; 
114 I C 829 

in) Sinclair v Brougham, (1914) AC 398 
(o) Jones V Warring, 1926 AC 670 
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on the amount of the principal money due thereon, from 
the date of the instrument, until tender or realization 
of such amount, or until such date after the institution 
of a suit to recover such amount as the Court directs 

NOTES 

This section deals with the rate of interest stipulated in the 
note and the period for which such interest is to be calculated. 
The section is applicable to instruments payable on demand or 
to instruments the interest of which is payable from date and 
not to instruments payable on a due date le a certain period 
after date or sight The rule regarding the rate of the interest 
embodied in this section is, however, subject to the provisions 
of sections 16 (3), 19 A and 74 of the Indian Contract Act (/>) 
and the provisions of the Usurious Loans Act (g) and also to 
the provisions of the Bengal Money Lender’s Act 1940 and other 
Provincial Acts regulating money lending and made applicable 
to negotiable instruments (g^) 

Rate and period of interest: — ^Under the terms of the 
section the court has no option to disallow any interest specified 
in the instrument itself, no matter how exhorbitant that is (r) 
The interest specified in the note on demand should be calculated 
from the date of the instrument and not from the date of demand, 
until tender or date of realisation by suit (r^) If the instrument 
bears no date, oral evidence may be given to prove the date of 
issue of the instrument (r®) A stipulation to pay compound 
interest must be clear and imequivocal, so, an agreement to 
calculate the interest at the year end is not sufficient to constitute 
a contract to pay compoimd interest (s) But the plaintiff is 
entitled to recover compoimd interest if he was credited with it 
in the defendant’s book (t) When a suit is instituted upon the 


(p) Ttpperah Loan Office v Gout, 2 CLR 349 

(?) Act X of 1913, Sheobans Rat v Madhulal, 1931 AU 662, 1^1 
ALJ 645 

(?*) Bank of Gommerce v Kunja, 1944 Cal 196 48 CWN 403 213 
IC 171 (SB), Deonandan v ifamprosad T944 Pat 303 23 Pat 
618 (FB) 

(t) Govmdjee v Ko Yee, 11 I C 891, 4 Bur LT 201, Mackintosh v 
Wingrove, 4 Cal 187; C P Mathur v Raja Nartndra, 19 All 39 
1 CWN 52, 23 I A 138 (PC) 

( 1 ^) Jamma v Alla Bux, 32 PLT 716, Narayan v Srmtvasan, 1930 
MWN 1240 

(r*) Framroj v Mahomed, 50 Bean 266, 28 Bom. LR 141, 1926 Bom 
241, 94 I C 21 

(s) Rapndra v Btjat Govmd, 2 M I A 253 

(t) Bharat National Bank v Banarastdas, 5 Lah 129, 1924 Lah 631 
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note the interest at the rate specified in the bond will run not 
only up to the date of the institution of the suit but up to a date 
to be fixed by the court (u) , generall>, up to the dale of the decree 
unless It IS inequitable to allow such interest (^) The court will 
allow interest at the rate of 6 per cent per annum for period sub- 
sequent to the decree {uo) The rate of interest that is to run 
from the date of the institution is discretionary with the court 
m spite of the contract to pay the stipulated interest until realisa- 
tion (jr) In the case of hundis which carry no interest, future 
interest should not be allowed (y) , and in the case of pronotes 
not admissible in evidence only reasonable rate of interest will 
be allowed and not the contract rate which cannot be proved (^) 
Where there is no mention of any interest in the note, interest 
cannot be recovered if it was not intended to be paid or if the 
usage of the trade did not imply it (a) Where the instrument 
does not shew whether a certain rate of interest is payable 
monthly or yearly nral evidence may be adduced to prove the real 
intention of the parties (b) Where the defendant’s books shew 
that plaintiff was paid compound interest he can recover the same 
(^7) As has already been stated the section has to be read subject 
to the provisions of the Contract Act and the Usurious Loans Act 
and the Bengal Money Lender’s Act, and similar other Provincial 
Acts, that IS to say, the Court can grant relief in spite of the 
imperative words of this section when the rate of interest is exhor- 
bitant and unconscionable under section 16 (3), or penal m its 
nature under section 74 of the Contract Act or when under the 
provisions of the Usurious Loans Act the rate of interest is 
excessive and the transaction between the parties substantially 
unfair ( J) or when it offends against the provisions of Provincial 
Money Lender’s Acts But such relief can be granted as 

between the immediate parties to the transaction unless the high 
rate of interest or the unusual character of the provisions in the 
note does not, by itself, put on the transferee the duty to enquire,. 


{u) Ghazaffar v Mahahir, 17 I C 109 (Oudh) 

(r) Sec 34 Civil Pro Code, Mahtab Rat v Iqbal Nath, 1930 Lah 733? 
125 IC 629, 123 IC 7, Nallaperumal v Valltappa, 1930 Mad 721^ 
53 Mad 475, Damadar v Lachmt, 1930 Lah 985, 129 IC 281, 

{w) Sec 34, CP Code, Pattala Darbar v Naratndas, 144 IC 601 
lx) Umesh v Zahur Fatema, IS Cal 164 (PC) 17 I A 201 

iy) S&dhalal v Murahdhar, 145 IC 725 

iz) Jsmalt V Purbkubat, 6 Rang 415, 1928 Rang 242, 112 IC 254. 
(a) Venkata v D^shtkariar, 1925 Mad 1279, 22 LW 490 

ib) Monmotha v Nahtn, 14 CWN 1100, 14 CLJ 97, 7 IC 214 
(c) Bharat National Bank v Banarast, 5 Lah 129, 1924 Lah 531 
id) Sheobans v Madholal, 1931 All 662, 1931 ALJ 645 
{d^) Bank of Commerce v Kunya, 1944 Cal 196 48 CWN 403 213 
IC 171; (SB); Deonandan v Ramprosad, 1944 Pat 303 23 PaL 
618 (FB) 

13 
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in such cases the relief need not be confined between the immediate 
parties only but can be given against the transferee also The 
practice of deducting interest m advance at the time of tendering 
the money payable m instalments on default of which the balance 
of the principal amount becomes due is not illegal though hard and 
oppressive {e) 

Cessation of interest: — ^When a valid tender is made and 
refused, interest will cease to run from the date of such refusal 
(/) The tender to be valid must be of the whole amount due 
and must be made m cash or in recognised currency without any 
condition whatever 

Damdupat: — The Hindu rule of Damdupat forbids a 
person to recover by way of interest an amount exceeding the 
principal amount lent ^'e the creditor cannot recover from the 
debtor more than double the amount originally advanced as loan 

(g) But this rule of Hindu law does not apply in the Mofussil 

(h) nor to parties who are not Hindus (i), nor after a decree 
(;) It IS, however, submitted that the principle of this rule 
has been adopted in the Bengal Money Lender^s Act which 
provides that no court shall pass a decree for an amount more 
than double the amount lent (k) 

80. When no rate of interest is specified in the 
instrument, interest on the amount 
thereon shall, “notwithstand- 
ing any agreement relating to 
interest between any parties to the instrument”, be 
calculated at the rate of six per centum per annum, 
from the date at which the same ought to have been 
paid by the party charged until tender or realization 


ie) Ttpi>erah Loan Office v Gmir*2 CTR 349 
(/) Indian Contract Act, Sec 38 

ig) In the matter of Han Lai Mulltck, 33 Cal 1269, Sundara Bat v 
Jayawant, 24 Bom 114, Debt Prosad v Kusum, 10 Fat 63, 1930 
Pat 442, 128 IC 133, Shctnfuddtn v Abdul, 1933 Nag 293, 144 
IC 135, Official Assignee v Abdul, 1928 Sind 95, 107 IC 209 

ih) Dtndayal v Kailash, 1 Cal 92, Nobin v Pomesh, 14 Cal 781, 
Subraimmia v Subramanta, 31 Mad 250, 8 MLT 278, 18 MLJ 
245 

<0 Nor am v Hafiz, 1825 Nag 21, 172 IC 264, Hanlal v Nagar, 21 
Bom 38 

<;) Narayan v Nathumal, 1922 Nag 155, 65 I C 275 
ik) Bengal Money Lender's, Act Vll of 1933 Secs 4, 5, 6 and Sec 30 
of B M Act 1940 
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of the amount due thereon, or until such date after the 
institution of a suit to recover such amount as the Court 
directs 

H^planation — When the party charged is the 
indorser of an instrument dishonoured by non-payment 
he IS liable to pay interest only from the time that he 
receives notice of the dishonour 

NOTES 

The portion within the inverted comas has been substituted 
by Act 30 of 1926 for the words "'except in cases provided for 
by the Code of Civil Procedure Sec 532^’ (Z) This section 
which IS an enabling one (m) makes provisions for cases where 
there is no rate of interest specified in the instrument The 
section applies only to promissory notes and bills of exchange 
and to no other instrument (^) Although the section speaks 
of non-specification of the rate of mteiest it governs cases where 
there is no mention of any interest whatever (o) 

Rate of interest: — ^Under the ordinary law existence of a 
separate contemporaneous oral agreement to pay mteiest is 
admissible in evidence when the document which is not governed 
by this Act IS silent about interest or a person can claim interest 
under the provisions of the Interest Act of 1839 Previous to 
the amendment of the section in 1926, a collateral oral agreement 
was admissible to prove a higher rate of interest than six per cent 
{p) But after the insertion of the words "notwithstanding any 
agreement relating to interest between any parties to the instru- 
ment” in the section, a party, under the Negotiable Instruments 
Act, can neither set up nor prove such a contemporaneous oral 
agreement about interest (g) noi claim interest under the Interest 
Act 11 of 1839 (r) but can claim interest only at the rate of six 
per cent per annum as silence on this point is equivalent to an 


{1) Civil Procedure Code, Or 37 Rule 2 

{m) Gkashtram v Ram Naratn, 11 CWN 105 (PC) 5CLJ 7, 29 
All 33, 9 Bom LR 1, 17 MLJ 15 

(n) Naratn v Kirpa, 1932 Lah 616 

(o) Premlal v Radhahallav, 58 Cal 290, 34 CWN 779, 1931 Cal 140, 

130 IC 134, Ghashtam v Ramnarrazn, 11 CWN 105 (PC) 5 
C b J 7 29 All 33 

<^) Ghashtarm v Ram Naratn, 11 CWN 105, 5 CLJ 7, 29 All 33? 
17 MLJ 25, 9 Bom LI 1 (PC) 

iq) Fathema v Hanumantha, 17 MLJ 296, Yado v Behan, 53 I C 
242 

(r) Lacharam v Hemraj, 1932 Lah 30, 134 IC 121 
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agreement to paj interest at six per cent per annum (j) There- 
fore, when there is no mention of any interest in the document 
itself the court can grant interest only at the rate of six per cent per 
annum as provided by this section (t) and an award of a higher 
rate is illegal («) The decision awaiding a higher rate on the 
admission of the defendant in a Calcutta case (z') is no longer 
good law When in spite of agreement to pay interest in the 
document the late of such interest is not mentioned, six per cent 
per annum will be allowed (m) Since this Act does not abrogate 
local usages relating to negotiable instruments in an oriental 
language {x) inteiest at a rate exceeding six per cent was 
allowed in a suit on a hundi according to local usage notwith- 
standing the provisions of the section (y) 

Effect of the amendment: — Prior to the amendment of 
1926 b> the insertion of the words “notwithstanding any agree- 
ment relating to interest between any parties to the instrument” 
in place of “except in cases provided foi by the Code of Civil 
Procedure Sec 532” (ie (Drder 37 Rule 2), a person who 
instituted a suit under the summary procedure laid down in that 
Code could not claim any interest nor was competent to set up a 
case of any agreement to pay interest when it was not provided 
for in the instiument itself {s) But the deletion of the latter 
clause enables the court to award interest at six per cent per 
annum even in suits under the summary procedure and the inser- 
tion of the former clause has done away with the effect of any 
contemporaneous oral agreement regarding the rate of interest 
Theiefore, in spite of any contemporaneous oral agreement for 
payment of interest at a higher rate, courts are not competent to 
allow interest at more than six per cent per annum when the 
note IS silent as to interest (a) The earlier decisions allowing 


(s) Scmarendra v Mahadev, 63 I C 296, Barman v fagannath, 1 Pat. 

L J 71, 35 1C 431, Btshun Chand v Baba Audh, 2 Pat LJ 451, 
40 I C 350, 1 Pat LW 615, Ganapat v Sopana, 52 Bom 88 
(PB ), 1928 Bom 35, 30 Bom LR 1, 107 IC 257 (FB ), Thankar 

V Ishar, 10 I C 847; 113 PLR 1911, Ram Gopal v Sttaram, 20 
IC 319, 268 PLR 1913 , 226 PWR 1913, Laxmt v Sttaram, 
51 IC 106 

(t) Ibid, Kurshtd v Ram Ditto, 1928 Lah 665, 107 IC 753, Premlat 

V Radhaballav, 58 Cal 290, 34 CWN 779, 1931 Cal 140 

(m) Lacharam v Hemruj, 1932 Lah 30, 134 IC 121, Kanhatya v 
Aztmu Lai, 25 OC 69, 1922 Oudh 122 
(v) Luchmi V Hemendra, 18 CWN 1260, 26 I C 736 
iw) 15 WR 1C66, Best v Hajt Mahamad, 23 Mad 18, Samatendra v 
Mahadea, 63 I C 296 
(*) Sec 1 ante 

(y) Bar Naram v Behan, 1932 Lah 582, 24 PR 1915 
(a) Bhupatt v Sourendra, 30 Cal 446, 7 CWN 412 
(a) Kader v Sera], 49 C&l 716, Lacha-Ram v Hemraj, 1932 Lah. 30, 
134 IC 121 
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a higher rate of interest on the admission of a contemporaneous 
oral agreement or a written agreement, or on a subsequent oral 
agreement in consideration of the creditor not pressing for pay- 
ment are no longer good law 

Period of interest: — ^Interest is payable from the date on 
which the money becomes due from the date of maturity 
of the instrument (a.^) But the unhappy wording of the section 
has given rise to conflict of decisions regarding the time from 
which interest under this section is to be allowed on notes payable 
on demand Following a literal and grammatical construction 
of the wording of the section it has been held that the phrase, 
the date at which the same ought to have been paid, has no 
reference to the amount due on the note but relates to the interest 
due thereon (&) Interest on those instruments to which 
section 80 applies is payable from the date of execution or from 
maturity or from piesentation or from demand or from service 
of summons according to the circumstances of each case and in 
consequence the date was of necessity left indefinite in 
this section , and, therefore, where there was no demand, interest 
at SIX per cent should be calculated from the service of summons, 
and if there was demand interest should be allowed from the 
date of demand (c) This view is based on a literal interpreta- 
tion of the wording of the section It has, however, been held 
in a number of cases all of which have been noticed in the 
Calcutta Case referred to above that where an on-demand pro- 
missory note IS silent on the question of interest, interest shall be 
allowed at the rate of six per cent per annum from the date of 
the note, demand being unnecessary (d) 

Explanation: — ^According to the explanation the indorser 
of a bill or note is liable to pay interest from the time he receives 
notice of dishonour The section speaks of the indorser but not 
of the drawer whose position is similar In English law the 
present rule applies to the drawer as well (^) Where notice 
of dishonour is not necessary, or in case of dishonour by non- 
acceptance, interest is to be calculated from the date of 
dishonour (/) 

{d'') Cmzara I & B Syndicate v Narayan, 1942 Bom 15 198 IC 288 
ib) Premtal v Radha Ballav, 58 Cal 290, 34 CWN 779, 1931 Cal 140, 
130 I C 134, Best v Hap Mahcmad, 23 Mad 18 
{c) Ibid 

id) Ganpat v Sopana, 52 Bom 88 1928 Bom 35, 30 Bom LR 
1, 107 I C 257 (FB), Btshen v Andh, 2 Pat LJ 451, 40 I C 
350 j 1 Pat LW 615, FrawXoz v Mahamed, 50 Bom, 266, 28 Bom 
LR 141, 1926 Bom 241, 94 I C 21, Manghulat v Bhan Prdtap, 
1936 PWN 876, Dakha Devt v Pratap, 165 IC 243 

ie) Walker v Barnes, (1813) 5 Taunt, 239 

if) Harrts&n v Dickson, (1811) 3 Camp 52 (n) 
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Elnglish law: — ^The English law is quite different from the 
rule laid down m this section regarding the rate of interest 
According to the Bills of Exchange Act the courts have absolute 
discretion to grant interest as damages or to withhold it wholly 
or in part and the court may even refuse to award interest at a 
rale specified in the document {g) 

81. Any person liable to pay, and called upon by 
the holder thereof to pay, the 

Delivery of instrument amount due on a promissory note, 
on payment, or mdem- , ^ 

nity in case of loss bill of exchange or cheque is before 

payment entitled to have it shown, 

and IS on payment entitled to have it delivered up, to 

him, or if the instrument is lost or cannot be produced, 

to be indemnified against any further claim thereon 

against him 


NOTES 

The section is primarily meant for the protection of the 
debtor making payment against double liability The debtor has 
a right to have the instrument delivered to him on payment, for, 
if the debtor does not take back the instrument from the holder, 
he ma3- be liable to pay the amount again to a holder in due 
course who takes the instrument without knowledge of the 
payment (A) Possession of the instrument is pnmct facte 
evidence of the possessor being the holder (t) Therefore, if 
the holder refuses to deliver the instrument to the debtor at the 
time of payment, the debtor may refuse payment It is the duty 
of the holder, when he asks for payment, to exhibit the instrument 
to the pel son from whom payment is demanded, and on receiving 
payment, to delner it up to the party making the payment (7) 
The holder may be compelled to deliver the note if, after payment, 
he refuses to do so (^) The acceptor paying the bill has a right 
to the possession of the instrument for his voucher and discharge 
protanto in his account with the drawer (Z) 

Loss of instrument: — ^A suit is maintainable on a lost 
instrument upon proof of loss and giving indemnity The onus 


(g) B of E Act, Sec 57 (3) 

(h) Muthu v Velu, 35 I C 591, 2 MWN 107. (1916) 4 LW 34, 

Vtthaldas v Indravellu, 29 I C 936 , 8 Bur LT 161, 8 LBR 202 
(0 Muthar v Kadtr, 28 Mad 544, 15 MLJ 384 
(;) Asa Ahmed y Judith, 19 Cal 242 (PC) 19 I A 24 
(k) Ramuz v Crm>e, (1847) 1 Ex 167 
(Z) Hansard v Robinson, (1827) 7 B & C 90 
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of proof of loss lies on the plaintiff {m) and mere admission 
of execution by the defendant does not amount to an admission 
that It was lost by the plaintiff (n.) When the holder who is 
entitled to payment cannot produce the note either because it has 
been lost or because it has been destroyed the person paying has 
a right to be indemnified against any possible claim 
against him in future It will be quite unsafe for the payer to 
make the payment without indemnity, for, a person may bona fide 
come into the possession of the instrument subsequently and 
become a holder in due course with a right to enforce payment 
against all prior parties including the person who has alread}^ 
made payment (o) It is to provide against such eventuality 
that the provision for indemnity has been made The 
section, however, does not lay down that an indemnity bond 
has got to be executed by the holder The section entitles the 
payer to be indemnified against loss in future even if no bond 
has been executed Where the maker of a promissory note paid 
money to an agent to retire it and the creditor having mislaid 
the note could not deliver it up, and the money not being paid, 
the agent became bankrupt, it was held that the maker was still 
liable to pay the amount of the note, but no interest was recover- 
able from the date of the tender (p) Where the indorser pays 
the holder he must take back the instrument so that he may 
recover the amount from the maker If on payment a prior 
endorser gets possession of the instrument from his immediate 
endorsee without remdorsement he may recover thereon (g) 
When the person liable pays the amount due to the holder he 
IS entitled to have delivered up to him the instrument as well 
as the security, if any, given by the maker (r) When half 
of a note has been lost and the other half is with the holder 
he IS entitled to maintain a suit on the half note in his posses- 
sion and a bank may make payment on production of a half 
note without any indemnity as the person who has taken the 
lost half note has taken it with notice and at his peril and 
cannot be a holder in due course (^) 

A tender of payment accompanied by a condition which 


(m) CP Cod*e Or 37 mle 16, Rohamatulla v Kamaraja, 1930 MWN 
417 

(n) Sundara v G&pala 1934 Mad 100, 9 LW 34 

(o) Muthu V Vein, 35 I C 591, (1916) 2 MWN 107, 4 LW 34; 

Vithaldas v Indravelu^ 29 I C 936, 8 Bur LT 161, 8 BBR 202 

(p) Dent V Dum, (1812) 3 Camp 296 

(q) Muthar v Kudtr, 28 Mad 544, 15 MLJ 384 

(r) Aga Ahmed v Judith^ 19 Cal 242 19 I A 24, (PC) 
is) Venkotaramtah v Official Asstgnee, 33 Mad 196 
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prevented it from bemg a perfect and complete tender does not 
stop the interest from running (/) 


CHAPTER VII 


by cancellation 


Oe Discharge rrom Liabii^itiss on Notejs, 
Bilbs and Che^quejs 

82. The maker, acceptor or indorser respectively 
Discharge from of a negotiable instrument is dis- 

habdity— charged from liability thereon — 

(a) to a holder thereof who cancels such 
acceptor’s or indorser’s name with 
intent to discharge him, and to all 
parties claiming under such holder, 

(&) to a holder thereof who otherwise dis- 
charges such maker, acceptor or 
indorser, and to all parties deriving 
title under such holder after notice of such 
discharge , 

(c) to all parties thereto, if the instrument is 
payable to bearer or has been 
indorsed in blank, and such maker, 
acceptor or indorser makes pa3nment in 
due course of the amount due thereon 


by release 


by payment 


NOTES 

This chapter deals with the discharge of parttes from 
liability on notes, bills and cheques as distinct from the 
discharge of the instruments themselves The discharge of 
the instrument itself extinguishes all rights of action under it 
and puts an end to its negotiability So that, if, after such 
discharge, the instrument reaches a holder in due course 
he acquires no right under it But the discharge of a particular 
party or parties does not discharge the instrument itself 


<0 Naratn v Abtnash, 27 CWN 299, 37 CLJ 45, 44 ML J 728, 
731, 21 ALJ 201? 69 IC 273, 1922 PC 347, (PC) 
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Dor does it affect its negotiability It only releases the party 
or parties from liability to one party or another and the 
liability of the parties, not discharged, continues as before This 
section lays down three modes of discharge of parties and does 
not touch any discharge under the general law or under any 
contract The section applies to the drawer as well 

Clause (a) — By Cancellation: — A party whose name 
IS cancelled with the intention of discharging him is discharged 
from liability to the holder who has cancelled his name and 
to all other persons Vlrho have derived their title from such 
holder («) To operate as a discharge such cancellation 
must be intentional and not through mistake or without the 
authority of the holder ('v) When the cancellation of a party’s 
name appears on the face of the bill the onus of proof that 
such cancellation has been done through mistake or without 
authority lies on the party who seeks to charge him with 
liability (w) Therefore, where such a mistake occuis it is 
always safe to note it immediately on the instrument (47) 
A bill IS not cancelled merely because the time of payment is 
extended by consent of parties as extension of the time is not 
one of the modes of dischargmg the liability of the acceptor 
under this section (y) If there is no material alteration on 
the face of the bill it is not cancelled, as, where a due date 
was noted in a corner of the bill and it was struck off after 
•extension of time (2) 

Not only should effective cancellation be intentional but it 
should distinctly appear on the instrument The best way of 
cancelling a name is to score it through making it perpectly 
illegible 

The position of the maker of a note being similar to that 
•of the accefitor of a bill, the present rule would apply to the 
maker as well although the term, maker, does not occur in this 
clause 

It IS not only the person whose name is cancelled that 
IS discharged but all parties subsequent to him are also 
•discharged Bvery prior party is liable to the subsequent 

i(m) Kalh V Denmstowi, (1851) 6 Ex 483, Yglestas v River Plate Bank, 
(1877) 3 CPD 60, 65, 26 WR 843 
*(t') Prince v Oriental Bank Corporation, (1878) 3 AC 325, 26 WR 
543, Bank of Scotland v Dominion Bank, (1891) AC 592 

(w) B of E Act, Sec 63 ( 111 ) 

(x) Wcrrwtck v Rogers, (1843) 5 M & Gr 340 

\y) Cox V Pestonji, 50 Bom. 656, 1927 Bom 13, 28 Bom LR 1264, 
99 I C 489 affirmed on appeal in 52 Bom 589, 49 CLJ 32 1928 
PC 231, 113 IC 124 
(( 2 ) Ibid 
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parties so that by the discharge of a prior party the right of 
the subsequent parties against him is barred Hence the dis- 
charge of a prior party means as well the discharge of all 
parties subsequent to him It, therefore, follows that 
cancellation of the name of the maker of a note and of the 
acceptor of a bill who are the principal debtors — other parties 
being sureties — ^means the discharge of all parties to the note or 
the bill It IS virtually the discharge of the instrument itself 
This principle does not apply to accommodation bills or notes 
as cancellation of the name of the acceptor or the maker will 
not discharge the drawer or payee for whose accommodation 
the bill or the note was made because the latter have no right 
of recourse against the former The holder can, however, 
cancel the name of a party expressly reserving his right against 
a subsequent party (a) Cancellation does not necessarily affect 
the rights of the holder arising with reference to a collateral 
security (&) 

Clause (b) — By Release: — ^The clause is wide enough 
to cover cases of discharge, not only by release, but by 
agieement of parties as well Every promisee may dispense 
with or remit, wholly or in part, the performance, of the 
promise made to him or may extend the time for such 
performance, or may accept, instead of it, any satisfaction 
which he thinks fit (c) The holder of a negotiable instrument 
who IS the promisee can, therefore, waive or renounce his claim 
wholly or in part, as he chooses, against the person or persons 
under it A party to the instrument may be expressly released 
from liability by the holder or the holder may accept a smaller 
amount m satisfaction of the entire claim (^), or may accept a 
promise to do some thing in future for full or partial dis- 
charge (d^) , but in order to discharge the party he must do 
so absolutely and without any condition The matter wholly rests 
with the holder The transaction is unilateral 

Waiver may be evidenced by condufct inconsistent with the 
continuance of the rights waived There is nothing m law to 
prevent a discharge by acceptance of something m lieu of the 
performance of the contract (e) A promisee may remit the 
whole or part of the amount due even though the remission 
IS in pursuance of an oral agreement which is inadmissible 


(a) Section 39 ante 

(b) Yglestas v Rtver Plate Bank, (1877) 3 CPD 60, 26 WR 843 

(c) Indian Contract Act, Section 63 

(d) Byles, 236 (19th Ed), In re Dtcktnson, (1909) 101 LT 27 
(iP) Ellappa V Sesha, 1938 Mad 897 178 IC 355 

(e) Kawadaji v Gangaram, 64 I C 461 
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under sec 92 (4) of the Evidence Act (/) When a creditor 
makes a remission and communicates it to the debtor, that 
IS enough and no suit will he to recover the amount remitted 
{g) No consideration is necessary for such discharge (h). 
Renunciation by the holder to discharge the acceptor or the 
maker must be unmistakably distmct and direct and not mere 
inferences from delay or silence on the part of the holder (i) 
When one of two or more joint holders gives release, it 
operates as a discharge against the other holders as well (;) 
but the release of one of the joint parties will not discharge the 
others {k) If the principal debtor is released at or after 
maturity, the instrument is discharged (/) , but if such release 
is not given at or after maturity, it will bind the parties but 
will not discharge the instrument (m.) A fresh agreement 
between the drawer and the holder for value of a bill does 
not release the acceptor of the first bill from liability but 
gives it a conditional satisfaction, so that if the new instrument 
IS duly paid at maturty, the first instrument is discharged, and 
if it IS not so paid the dormant right on the first instrument 
IS revived («) But the execution of a fresh note or the 
substitution of another debtor may discharge the old one if 
the parties clearly mean, without any condition whatever, to 
merge the original contract into the new (o) If, on the due 
date, the acceptor asks for further time, and the holder gives 
him further time, the bill is not cancelled, nor is the liability of 
the acceptor discharged {p) 


ij) Karampalh v Thakku, 26 Mad 195 

(g) Monahar v Thakur Das, 15 Cai 319, Gopala v Venkata, 9 MLT 
270 

{h) Vedachala v Stvaperumal, 16 MLT 184 
(?) Daniel, Sec 545 

(;) Annapuramma v Akkayya, 36 Mad 544, 24 MLJ 333, 13 MLT 
268, 1913 M W N 328, 19 I C 12 (F B ) , Ramasarm v Kottayya, 
47 M L J 840, 48 Mad 693, 1925 Mad 167, 85 I C 201, Bcerbei 
Moffon V Ramana, 20 Mad 461, 7 MLJ 269 
{k) IC Act, Secs 44, 138, Velhan v Woomtdy, 29 I C 760, Mulchcmd 

V Alwar, 39 Mad 548, 17 MLT 449, 29 I C 303, Krishna v 
Scmat, 44 Cal 162, 21 CWN 740, 25 CLJ 24, 34 I C 609 

il) Foster v Dawber, (1851) 6 Ex 839, 851 
(m) Aston v Freestun, (1840) 2 Man & G 1 

(m) The Punjab National Bank v' Tajoomal, 49 All 257, 1927 All 
236, 25 ALJ 102, 100 IC 341 

(o) Ibid, Anantanarayan v Savitn, 36 Mad 151, 19 IC 848, 
Periannan v Kudupoody, 51 I C 577, 10 LBR 4, Rakamat Ah 

V Dev a Singh, 4 Lah 451, Dargavarapu v Ramprgpapu, 25 Mad 
580 

(p) Cox V Pestonp, 50 Bom 656, 1927 Bom 13, 28 Bom BR 1264^ 
99 I C 489 affirmed on appei 52 Bom 589 
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Clause (c) — By payment: — ^This clause refers to paymenr 
of the note according to its tenor and does not contemplate 
payment of part of the principal sum by one of the executants (q) 

For discharge by payment see notes under section 78 ante 

Disicharged by operation of law: — ^The principles of 
general law are applicable to negotiable instruments as well and 
therefore, besides the modes of discharge specified in this 
section, there are various other modes of discharge by operation 
of law as, when, a debtor is adjudicated an insolvent, or the 
remedy of the holder is barred by the law of limitation on 
account of the lapse of time or when one debt merges into another 
Thus, when the holder of a note brings an action against the 
maker and the endorser the debt under the note is merged 
into the judgment debt and the oiiginal debt on the note is 
discharged But if the action is brought onty against the 
maker and a judgment is obtained against him and the judgment 
debt lemains unpaid, the indorsers are not discharged 

83. If the holder of a bill of exchange allows the 
D»*aige by drawee more than forty-eight 

drawee more than forty- hourS, exclusive of public holidays, 
eight hours to accept to consider whether he will accept 
the same, all previous parties not consenting* to such 
allowance are thereby discharged from liability to such 
holder 


NOTES 

The words, forty-eight hours, have been substituted for, 
twenty-four hours, by the Amending Act XII of 1921, section 
2 to avoid inconvenience and hardship 

The section applies only to bills of exchange m which 
acceptance by the drawee is obligatory i€ bills after sight, 
and does not apply to other bills nor to hundis (r) It does 
not apply to presentment for payment but applies only to 
presentment for acceptance (^) It has already been noticed 
that an acceptor is entitled to have forty-eight hours’ notice to 
consider whether he will accept a bill or refuse it (#) And 


<^) Muthtcr V Venkata, 1937 Rang 522 

<r) Khan Chand v Golab Ram, 39 PR 1911, 10 I C 133, 142 FLR 
1911, Nund V Gulub, 71 I C 61 

is) Tulst V Gut Dayat, 48 I C 423, Rant v Lalta, 47 I C 683, 5 OL J 

415 

it) Section 63 ante 
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the holder is bound to leave the instrument to the drawee fot 
48 hours exclusive of holidays {u) If after 48 hours he does 
not signify his acceptance the bill will be deemed to have been 
dishonoured and the holder must give the necessary notice 
Besides this, a furthei duty is cast upon the holder and he should 
not enlarge the period of forty-eight hours and grant the 
drawee more time for deliberation for acceptance If he does 
so, without their consent, all previous parties to the bill will 
be discharged from liability (v) Parties consenting to the 
extension of time will not be discharged (w) The drawer 
cannot claim dischaige under this section if a bill incapable of 
being accepted or dishonoured is left with the drawee for more 
than 48 hours (^) as in such a case no notice of dishonour 
IS nece^sarj'' 


84. ( 1 ) Where a cheque is not presented for pay- 

ment within a reasonable time of its issue, and the 

When cheque not duly drawer or person on whose account 
presented' and drawer it IS drawn had the right, at the 
damaged thereby time when presentment ought to 

have been made, as between himself and the banker, to 
have the cheque paid and suffers actual damage through 
the delay, he is discharged to the extent of such damage, 
that IS to say, to the extent to which such drawer or 
person is a creditor of the banker to a larger amount 
than he would have been if such cheque had been paid 

(2) In determining what is a reasonable time, 
regard shall be had to the nature of the mstrument, the^ 
usage of trade and of bankers, and the facts of the 
particular case 

(3) The holder of the cheque as to which such 
drawer or person is so discharged shall be a creditor, 
in lieu of such drawer or person, of such banker to the 
extent of such discharge and entitled to recover the 
amount from him 


(u) Sukhlal V Eastern Bank, 46 Cal 5S4 

(v) Khan ChanS v Golah Ram, 39 PR 1911, 10 I C 133, 142 PLR 

1911 * 

iw) Ram v JLalta, 47 IC 683, 5 OL/J 415 

(x) Sukhlal V Eastern Bank, 46 Cal 584 
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llVustrations 

{a) A draws a cheque for Rs 1,(XX), and ,when the cheque ought 
to he presented, has funds at the bank to meet it The bank fails before 
the cheque is presented The drawer is discharged, but the holder can 
prove against the bank for the amount of the cheque 

{b) A draws a dieque at Umballa on a bank in Calcutta The bank 
fails before the cheque could be presented in ordinary course A is 
not discharged, for he has not suffered actual damage through any delay 
in presenting the cheque 


NOTES 

The section is complementary to section 72 and has to 
be lead along with it Formerly the section ran thus "^^When 
the holder o£ a cheque fails to present it for payment within 
a reasonable time, and the drawer thereof sustains loss or 
damage fioni such failure, he is discharged from liability to the 
holder This has been substituted by the present section by the 
Amending Act VI of 1897 following the woi dings of section 
74 of the English Bills of Exchange Act 

The section lays down an equitable doctrine that where for 
non-piesentation ol a cheque within a reasonable time the 
diawei suffers actual damage thiough such delay he is discharged 
to the extent of his damage (y) A cheque is issued by a 
person for payment of money to his creditor against a bank 
where the former has funds A creditor is not bound to accept 
payment by a cheque which is not a legal tender A tender to 
be valid must be made m the current coin of the realm But 
where no objection is raised by the creditor when the cheque 
IS given as to the medium in which the tender is made the tender 
cannot be held to be bad because it has been made by a cheque 
and not m com or currency notes (y^) When, therefore, a 
Cl editor accepts a cheque as a medium of payment the provisions 
'of the section will operate In order to take payment the payee 
must present the cheque to the bank and that must be done 
within a reasonable time, that is to say, without undue delay 
When on such presentment payment is refused by the bank there 
arises a cause of action against the person who issued the cheque 
t e the drawer What is a reasonable time is a question of fact m 
each case {b) and is determined regard being had to the nature 
of the instrument, the usage of trade and of bankers and the 


^iy) Halsbury Vol II p 531 

Htralal v Kktzar Hyat Khan, 1936 Lah 168, 161 IC 251, 
Dy Cammiszioner of Partabgarh v Pur an Chand, 1938 AH 15, 
172 IC 881, Eassanally v Abdul, 1936 Rang 164, 161 IC 791 

^iz) East Indian Society v T M Matt, 31 Mad 364, 18 MLJ 465, 
4 MLT 89 
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circumstances of each particular case (a) Cheques are not 
meant for circulation but for immediate payment When, 
therefore, a cheque is not recovered immediately after it is 
issued for encashment but is circulated for sometime before the 
holder presents it for payment the drawer may, if he suffers 
actual damage meanwhile, claim a discharge to the extent of 
his loss (&) While the present section enjoins early presenta- 
tion of a cheque in the interest of the drawer there are other 
cogent reasons also for the same Delay in presentation may 
put the holder m difficulty m getting payment at all for during 
this time the bank ma}^ fail , the drawer may withdraw his 
whole amount from the bank or may issue an order stopping 
payment , or the bank may, out of suspicion on account of delay, 
postpone payment for ascertainment of the real position 

Clause (2) : — It is not quite intelligible why this subsec- 
tion has been inserted In view of section lOS post which lays 
down how a leasonable time is to be determined the present 
clause appears to be unnecessary 

Clause (3): — This clause puts the holder of the cheque, 
who has suffeied on account of his own latches m making pre- 
sentment for payment within a reasonable time, m the position of 
the drawer in relation to the bank To the extent of the loss 
suffered by him % e the amount for which the drawer has got 
his discharge for late presentation, the holder steps into the 
shoes of the drawer and becomes a creditor of the bank The 
holder can prove his claim for such an amount against the bank 
in insolvency Where, however, the drawer had no funds in the 
bank at the time the cheque was issued but he was allowed to 
overdraw, the drawer would get his discharge if the bank failed 
But the holder in such a case would not be able to prove his 
claim against the insolvent bank (r) 

Difference between bills or notes and cheques: — ^The 

effect of delay in presenting bills or notes on the one 
hand and cheques on the other should be carefully noted In 
the case of the former negligence absolutely discharges the 
drawer, while, in the case of the latter, under the provisions of 
the present section, the discharge, if at all, is qualified and 
conditional It depends on whether any loss has been suffered 
by the drawer on account of the late presentation and, if so, 
what loss has been suffered, because the loss suffered will be 
the measure of the drawer's discharge If in spite of delay no 


ia) See also section 105 post 

ib) Moule V Brown, (1838) 4 Bmg (NC) 266 
<c) Chalmers (KhhEd) 2^ 
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loss has been suffered by the drawer no question of discharge 
arises The discharge will be proportionate to the loss of the 
drawei 


85. (I) Where a cheque payable to order pur- 

ports to be indorsed by or on 
Cheque payable to behalf of the payee, the drawee is 

discharged by payment in due 
course 

( 2 ) Where a cheque is originally expressed to be 
payable to bearer, the drawee is discharged by payment 
m due course to the bearer thereof, notwithstanding 
any endorsement whether in full or in blank appearing 
thereon, and notwithstanding that any such endorsement 
purports to restrict or exclude further negotiation 

NOTES 

Subsection (2) was added by section 2 of the N I Amend- 
ment Act, 1934 (XVII of 1934) 

This section affords a special protection to the bankei who 
stands in the position of a debtor and is directed to make 
payment on behalf of his customer who has funds with him 
The banker is reasonably expected to know the signature of his 
customer w'ho draws a cheque against him As a matter 
of practice every banker has got a specimen signature of his 
customer and it is his bounden duty to compare the signature 
of the customer on the cheque with the specimen signature to 
guard against any forgery and wrong payment While the 
banker can very well satisfy himself about the genuineness of 
the signature of his customer he is not in a position to verify 
the signature of the payee who may not be known to him In 
such cases the banker could take a reasonable time to make 
enquiries as to the genuineness of the endorsements on the 
bills (d) But this dilatory 'procedure was hardly practical for 
a banker to adopt (e) In order to remove this difficulty and 
to facilitate commerce it was laid down that a draft or order 
drawn upon a banker payable to order might be paid by him 
when presented if it purported to have been endorsed by the 
payee (/) Closely following this rule the present section has 
been enacted and it protects the banker (i) where the signature 


(4) Roberts v Twker, (1851) 16 QB 560 

(e) Bank of Englcmd v Vagliano, (1891) AC 107, 39 WR 657 
(/) English Stamp Act, Sac 19 
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of the payee is forged and (n) where the agent of the payee 
without his authority endorses it on behalf of the payee. This 
removes a serious hindrance to the dispatch so essential m 
banking business and a serious impediment to the negotiability 
of cheques drawn to order on a bank {g) But to avail himself 
of the protection afforded by this section the banker must make 
payment in due course which means payment in accordance 
with the apparent tenor of the instrument in good faith and 
without negligence to any person m possession thereof under 
circumstances which do not afford a reasonable ground for 
believing that he is not entitled to receive payment of the amount 
therein mentioned {h) The protection given by this section 
IS not only in relation to the endorsement by the payee but extends 
to other endorsements as well (i) Previously, the Bombay and 
the Calcutta High Courts held that the operation of this section 
was confined to the endorsement by the payee only and when 
the signature of the endorsee was forged the banker could not 
avail of the protection afforded by this section ( 7 ) This view 
which was based on the distinction between sections 7 and 16 
which define a payee and an endorsee respectively and on a literal 
construction of this section, is no longer a good law in view of the 
insertion of clause 2 of section 16 by section 3 of the Amending 
Act 5 of 1914 which places the endorsee in the same position as 
the payee so far as possible 

Apparent tenor of the docaiment: — Payment must be 
made in accordance with what appears on the face of the instru- 
ment to be the intention of the parties Therefore, payment 
made to one not mentioned in the document % e , one not entitled 
to receive payment, or when it is stipulated in the document 
that payment is to be made at or after maturity, payment before 
maturity, although it may discharge the obligations between the 
parties, will not be payment m due course and will not entitle 
the banker to the protection of the section 

In good faith and without negligence: — ^When there are 
suspicious circumstances and the banker fails to make any 
enquiry which may bring home the defects, the payment is not 
in due course When a payment is made by^^a person with the 
knowledge that the note paid for is a stolen one and the person 
receiving the payment is not entitled to receive payment or when 
a person makes a payment after receipt of an order stopping 


(g) Chevies V Blacktmlh a877) 2 CPD 151 

(h) Section 10 ante 

(t) Section 16 Cl (2) ante Jugpban v Nagar Central Bank, 50 Bom.. 

118, 93 IC 619, 1926 Bom 262, 28 Bom BR 226 
(j) Sulleman v IThe N^w Oriental Bank Corp, 15 Bom 267, 279^ 
Bhuputram v Hart Fna, 5 CWN 313 

14 
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payment {k), or when a Shahjog hundi is paid without any 
enquiry about the Shah (Z), or when payment is made to a wrong 
person (w), or when payment is made m spite of discrepancy 
between the name of the payee and his indorsement (n), or 
when payment is made at the counter on a cheque payable to 
order and crossed (o), or when payment is made on a stale 
cheque (/>), or when payment is made of a large sum of money on 
an uncrossed cheque over the counter to a man whose appearance 
and demeanour excite suspicion (g), or when payment is made 
on a cheque with alterations or with alterations initialled but 
not by all the drawers (r), they will not be payments m good 
faith and without negligence And for such payments the paying 
bank will not be protected 

- But if, however, the customer’s negligence is the direct 
cause of the loss or is intimately connected with the transaction 
the customer will be liable and. not the bank (^), or when the 
banker can shew that the forgery of the drawer’s name 
was intimately connected with the negligence of the customary 
payment on such forged cheque he would be protected on the 
principle that where one of the two innocent persons must suffer 
a loss, that party should suffer whose negligence was the 
proximate cause of the loss (Z) Mere negligence in not keeping 
the cheque book and the rubber stamps m proper custody was 
not held sufficient to make the customer liable (w) 

Payment ta the person in possession of the instrument: — 

In order to be a payment in due course it must be made to the 
person who is in possession of the instrument This conditiony^ 
however, admits of one exception as when a note is stolen, 
payment to the possessor of a stolen note will not be payment 
in due course if the man making the payment has actual or 
constructive notice of this fact But if a cheque is sent through 


ik) Lala Mai v Kesho Da$s, 26 All 493, 1 ALJ 254, 1904 AWN 
100, Bhagemandas v Greet, 31 Cal 249; Md Yakub v. Imperial 
Bank af India, 1941 Cal 110 194 IC 330 
</) Ganesh v Lachmt, 18 Bom 570 

Im) Lattaprasad v Charles Campbell, 9 CWN 841, Bank of Bengal v 
Mendes, 5 Cal 654, 5 CLJ 586, Lai Chmd v Agra Bank, 18 
I A 111 

in) Slmgsby V District Bank, (1932) 1 KB 544 

<o) Section 129 posti Simth v Umon Bank, (1875) LR. 1 QBD 31 

ip) Pagets Law of Banking, 185 

iq) Bank of England v Vagltano (1891) AC 107 

<r) Kapittgalla Rubber Estate v National Bank of India, (1909) 2 
K B 1010 

is) Punjab National Bank v Mercantile Bank of India, 36 Bom. 465; 

13 Bom LR 835 

it) Bhaganoan v Greet, 31 249, 57 I C 226 

<u) 1924 Rang 264 
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the post office which is the recognised means of transmission 
of cheques and in course of such transmission it is stolen and 
the thief gets payment from the bank by means of forged 
endorsements the bank is not liable although the cheque is sent 
•without any request {v) 

Pajmaent under circumstances not affording a reason- 
able ground for believing that be is not entitled to receive 
the payment: — ^This is closely allied to payment in good faith 
and without negligence For this see notes under good faith 
and without negligence and also under section 10 ante 

Honesty and without negligence: — ^It will be noticed that 
under the English law a payment to be protected must be one 
made in good fenth in the ordinary course of business and a 
thing IS deemed to be done in good faith when it is in fact 
done honestly, whether it is done negligently or not {w) 
While, therefore, only honesty is the essence of the protected 
payment under the English law and “without negligence” forms 
no part of it, the Indian law makes both of them conditions 
piecedent to such payment 

Position of the drawer; — ^This section expressly lays 
down the position of the drawee of the cheque i, e the position 
of the bank In the terms of this section payment in due course 
discharges the liability of the bank But what is the position 
of the drawer of a cheque who is the principal debtor^ The 
answei to this question is not to be expressly found in the Act 
It has, howevei, been found that the drawer as the principal 
debtor is only bound to pay the holder in case of dishonour by 
the drawee under section 30 and as payment mentioned in this 
section does not constitute dishonour on ■the part of the drawee 
I e the bank, the drawer is not bound to pay and is also 
necessarily discharged (x) 


85-A. Where any draft, that is, an order to pay 
money, drawn by one office of a 
Drafts drawn by one bank upon another office of the 

So’Sr payable to OTde? same bank for a sum of money 

payable to order on demand, pur- 
ports to be endorsed by or on behalf of the payee, the 
bank is discharged by payment in due course 


<v) 

(«i) 

(*) 


Ju^tvan V Nagcaf Centfcit IBank, 50 Bom 118, 192© Bom 262, 
93 I C 619, 28 Bom LR 226 

Bill’ of Ex Act, Sec 90 . ^ -o 

Sullemtm v The New Oriental Banking Corporatton Ltd , 15 Bom 
267, 279, Jugpban v Nagar Central Bank, 50 Bom 118, 93 I C, 
619, 1926 Bom 262, 28 Bom LR 226 
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NOTES 

This section has been inserted by the Amending Act XXV 
of 1930 to make it clear that it aftoids protection to bankers 
in India against foiged or unauthorised indorsement on ‘on 
demand’ drafts, drawn by one branch of a bank upon another 
branch of the same bank A doubt has been expressed in 
authoritative quarters as to whether the Indian law as it stands 
at present, extends the same protection to banks in India, as 
the English law does to the banks in England and consequently 
legislation is considered to be expedient in order that the position 
may be established beyond all doubt (y) 

Payment of drafts in due course: — Ordinarily, a bank 

cannot stop payment of an on-demand draff unless there is 
some doubt about the identity of the person presenting it The 
position of a bank in regard to its own drafts is not quite the 
same as its position m regard to cheques drawn on it, since it 
has taken on commitments of its own in favour of a third person 
at the instance of the purchaser The purchaser is not enti- 
tled to ask the issuing bank to stop payment on grounds such 
as matters relating to consideration in respect of which the 
draft has been issued at his instance, for this would often put 
the bank m an impossible position When careful enquiries are 
made about the nature of the endorsement and no doubt remains 
that the draft has been properly presented on behalf of the person 
m whose favour it has been drawn the bank cannot be guilty 
of any negligence and will be discharged under the provisions 
of this section read with section 10 (y^) But when a bank 
issued a draft on a branch of theirs for payment to H and G 
or order and H appeared at the branch and was refused 
payment as he was not known to the manager and thereupon 
an arrangement was made with a constituent of the bank, who 
had a current account there that H could endorse it in his 
favour and accordingly the amount of the draft was deposited 
m his current account without any confirmation or identification 
of the signatuie of G the payment of this draft was not held 
to have been made m good faith and without negligence (y*) 

86 . If the holder of a bill of exchange acquiesces 
m a qualified acceptance, or one limited to part of the 

Parties not consenting nientioned in the bill, or which 

discharged by qualified substitutes a different place or time 
or hmited acceptance payment, or which, where the 

(y) Statements of object and reasons 

(y ) Barkat Ah v Imperial Bank of India, 1945 Lah 213, 222 I C 134* 
(y) PC Bhandan v Punjab National Bank, 1938 Lah 520; 181 IC 

272 
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drawees are not partners, is not signed by all the 
drawees, all previous parties whose consent is not 
obtained to such acceptance are discharged as against 
the holder and those claiming under him, unless on notice 
given by the holder they assent to such acceptance 

B^planatton — ^An acceptance is qualified — 

(a) Where it is conditional, declaring^ the pay- 

ment to be dependent on the happening of 
an event therein stated, 

(b) where it undertakes the payment of part 

only of the sum ordered to be paid , 

(c) where, no place of payment being specified 

on the order, it undertakes the payment 
at a specified place, and not otherwise or 
elsewhere, or where, a place of payment 
being specified in the order, it undertakes 
the payment at some other place and not 
otherwise or elsewhere, 

(d) where it undertakes the payment at a time 

other than that at which under the order 
it would be legally due 


NOTES 

This section lays down that a qualified acceptance oi a 
bill discharges all parties who do not consent to it The 
acceptance of a bill may either be general or qualified When 
a bill IS accepted according to the apparent tenor of it the 
acceptance is general , but when a bill is not accepted as 
drawn i e according to its apparent tenor but with certain 
qualification or variation the acceptance is a qualified acceptance 
The drawee of a bill or a hundi has the option of either accepting 
it or not accepting it If he has entered into a contract with 
the drawer already, he is bound by such contract to accept the 
bill or he will make himself liable for the actual damage 
caused by non-acceptance When, therefore, the drawee accepts 
a bill the holder has the right to insist on a full and unqualified 
acceptance i e acceptance accordmg to the apparent tenor of the 
bill If the drawee, under such circumstances, refuse to accept it 
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unconditionally the holder can treat the bill as dishonoured by 
non-acceptance and protest it accordingly (^) But if the 
holdei \Mthout treating the bill as dishonoured, acquiesces in a 
qualified acceptance by the drawee without the consent of the 
prior parties to the bill he does so at his own risk and the prior 
parties whose consent is not obtained for such qualified accep- 
tance will not be bound by it The result of taking such 
qualified acceptance will be to discharge all prior parties not 
consenting to such acceptance The holder has to notify all prior 
parties about this qualified acceptance and if after such notice 
the prior parties signify their consent to such acceptance their 
liability will continue as before 

Qualified acceptance. — ^An acceptance may be qualified 
m a variety of ways (1) It may be conditional it may 

make the payment of a bill by the acceptor dependent on the 
fulfilment of a condition stated by him m his acceptance, or 
(2) it may be partial an acceptance to pay part only of the 

amount for which the bill is diawn, or (3) it may be local %e 

to pay only at a particular specified place, unless, however, the 
acceptance expressly states to pay there and there only, it will 
be regarded as a general acceptance , or to pay at a place different 
from what is mentioned in the instrument , or (4) it may be qua- 
lified as to lime % e when it is to be paid at a time different from 
that fixed in the instiument by the drawer, or (5) finally, it 
may be qualified by being accepted by one or more of the 

drawees and not by all (a) when the joint drawees are not 

paitiieis (fe) In case the joint drawees are partners, acceptance 
by one will operate as acceptance by all 

It IS to be noted that the section does not exhaustively lay 
dovm the instances of qualified acceptance Besides, what have 
been staled in this section, as instances of other kinds of 
qualified acceptance may be mentioned the condition of making 
payment only through a particulai medium e g bank notes or 
in a different curiency Whether an acceptance is conditional 
or not is a question of law to be determined according to the 
circumstances of each particular case (c) The section does not 
apply to cheques (r^) 


(z) ^Section 91 post, Becham v Garcias, (1870) 1 Camp 425 (n) 

{a) Halsbury Vol 11 p 488 
{b) 27 Bom L R 283 

(c) Meyer Co v De Orotx, (1891) AC 520 (HL); Sprout v 
Mathews, (1786) 1 TR 182 

(c^) Silchar Bmk v Pioneer Bank, 1951 Assam 127 
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87 . Any material alteration of a negotiable instru- 
^ , , ment renders the same void as 

teration against any one who is a party 

thereto at the time of making 
such alteration and does not consent thereto, unless it 
was made in order to carry out the common intention 
of the original parties , and any such alteration, if made 

AHeraton by mdor.ee \ “ mdorSee discharges hlS 

indorser from all liability to him m 
respect of the consideration thereof 

The provisions of this section are subject to those 
of sections 20, 49, 86 and 125 


NOTES 

This section deals with the effect of any material change 
in a negotiable instrument in order that fraud may not be 
committed and the instruments may not be tampered with Any 
act which changes the legal effect of the instrument, which 
causes it to speak a different language in legal effect from that 
in which it originally spoke, that is, which changes the legal 
identity or character of the instrument either m its terms or 
in the relation of the parties, is a material change or technically 
an alteration (d) It is a general principle of law that 
contractual relationship cannot be altered without the consent 
of the parties concerned And if a material alteration is made 
in an instrument without the consent of the prior parties it 
follows that such prior parties will not be bound by the altered 
instrument, for to make such persons liable would be to make 
for them a contract they never agreed to (e) In spite of any 
matenal alteration if a party admits his liability thereunder he 
IS bound to the extent of his admission (/) But can the holder 
then revert to the original position ^ e the position before the 
alteration was effected*^ No, for where an instrument is 
materially altered all persons who are parties to the instruments 
at the time of the alteration and have not consented thereto are 
discharged from liability on the instrument and after such 


(d) Krtshna v Nogendfabala, 25 CWN 942, 34 CBJ 333, 66 I C 
694, Gom v Praswtna, 33 Cal 812, 816? 10 CWN 788, 3 CLJ 
363. 

(e) Gagun v Dhutanidhur, 7 Cal 616, 9 CLR 275, Mohesh^ Kammt, 

12 Cal 313, Gout v jPrasanna, 33 Cal 812, 816? 10 CWJST 788, 
3 CB J 363, Atmaram v Umedarm, 25 Bom. 616, 3 Bom. LR, 213* 

(f) Zidfiquar v Kohert, 1925 Oudh 486, 85 I C 423? 1 Oudh, & NLR 

1008 
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alteration the holder cannot fall back on .the contract as it 
existed prior to the alteration, where a man has been wicked 
enough to alter a document fraudulently it is inconsistent with 
equity and good conscience or with public policy that he should 
be entitled to recover upon it {g) A material alteration, 
therefore, will make the instrument absolutely void against all 
prior parties who have not consented to it as no man should 
be permitted to attempt to commit fraud without running serious 
risk of loss after detection {h) The plea of material alteration 
cannot be successfully taken by a party who has consented 
to It and, therefore, a person who becomes a party subsequent 
to such alteration will be bound by the altered instrument on 
the ground of estoppel (i) A material alteration made before 
the note was issued (;) or while the instrument was imstamped 
and incomplete (^) will not invalidate the instrument The 
principles of this section apply to non-negotiable instrument as 
well when such alterations are fraudulent (/) When the 
alteration is apparent onus lies on the plaintiff to explain it 
and shew it is not material (Z^) 

Material Alteration; — In order to avoid an instrument 
the alteration must be material, that is, an alteration which 
changes the nature of the instiument An act which changes 
the legal effect of the instrument, that is, which changes the 
legal identity or character of the instrument either in its terms 
or in the relation of the parties is a material alteration It is 
the effect of the act upon the instrument and not the particular 
manner in which it is done that is material and hence an 
alteration to be material must be an actual alteration whether 
by erasure, interlineation, addition, or substitution of a material 
matter affecting the identity of the instrument or contract 
It must also be in a material part of the instrument and must 
affect the rights and obligations of the parties thereto (m) 


(g) Gamn V Dhmontdhur, 7 Cal 616, 9 CLR 275 

(k) Barumal v Dworakadas, 25 I C 667 

it) Section 88 post 

(}) Downes V Richardson, (1822) 5 B & A 674, Madam PtUa* v 
Athmarayana, 1925 Mad 929, 87 I C 48, 21 LW 532 

(Jfe) Foster v Drtscoll, (1929) 1 KB 470 

(l) Byles (19th Ed ) 291 

(P) Snchand v Lajtya, 1939 Lah 31 182 IC 330; P Subramania v 
Portkana, 1942 Mad 709 204 I C 511 

(m) Knshna v Nogendrabala, 25 CWN 942, 34 CLJ 333, 66 1C 
694, Gout v Prasanna, 33 Cal 812, 816, 10 CWN 788; 3 CLJ 
363, Lakshmammal v Narastmha, 38 Mad 746; 25 ML J 572; 14 
MLT 398, (1913) MWN 833 , 21 I C 455, Rcmstngh v Gkulab 
Rm, 1 Lah 262; 2 Lah LJ 316; 55 I C 610; Jaharmcd v R. 
Chettyer, 14 Rang 29, 1936 Rang 136, Krttshnamacharanam v 
Gomo, 1940 Mad 62 189 I C 795 also, 1941 Mad 383 199 I C 
534 
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The question, of materiality of an alteration is a question of law 
It does not matter whether the parties ever benefited or not 
by the alteration («) As instances of material alteration may 
be considered the following eg alteration of dates, the sum 
payable, the time of payment, the place of payment, and, where 
a bill has been accepted generally, addition of a place of 
payment without the acceptor's assent (o), of the instrument 
It has a direct bearing on the due date, the time for limitation 
and determining the period for which the interest has to be paid 
{p') Therefore, any alteration of the date unless made with 
the consent of the prior parlies to the instrument, will make 

the instrument void (q) Even if the alteration of the date 

does not affect the time for payment the instrument will be 
void as not being the contract originally entered into (r) This 
rule would apply with equal force to the alteration of the month 
or the year or both But where such an alteration is made for 
the correction of a clerical mistake it will not be a material 
alteration {s') Nor does it come within the mischief of this 
section when a bill is drawn in the ordinary form payable some 
days after sight and the due date is noted in a corner of the 
bill and it is altered from time to time as fresh time for 
payment is given to the acceptor The reason is that such a 

note of the due date does not form part of the bill but is only 

a docket for office purposes (?) 

Sum payable* — ^Any alteration of the sum payable made 
in the instrument is a material alteration («) and it does not 
matter that such an alteration benefits the party sought to be 


(«) Halsbury, Vol 11 p 556, Gour v Prasanna, 33 Cal 812, 816j 10 
CWN 788, 3 CLJ 363, Jaharmal v R Chatty er, 14 Rang 29? 
1936 Rang 136, P Subramanva v Portkana, 1942 Mad 709 204 
IC 511 

io) B of Ex Act, Sec 64 (2) 

(p) Gobmdasamt v Kuppasamt, 12 Madi 239, Atmaram v Umedram, 
26 Bom 616, 3 Bom LR 213, Namdev v Swadeshi, 28 Bom LR 
944, Ramsamt v Bhawant, 3 MHCR 247 

iq) Pestonji v Cox, 52 Bom 589, 49 CLJ 32, 1928 MWN 881? 
1928 PC 231, 26 ALJ 1245, 113 IC 124, 55 lA 353, (PC)} 
30 Bom LR 1503, Kedarnath v Gerrard, 77 I C 761, Khola v 
Mandelt, 1926 Bom 491, 28 Bom LR 944 

(r) Mukhdam Bux v Shoakatali, 13 ALJ 683 

(s) In the matter of Jogodta Cotton Mills Ltd, 31 CWN 683, W2J 

Cal 612 

(?) Pestonp v Cox. 52 Bom 589, 49 CLJ 32, 55 I A 353, 30 Bom 
LR 1503, 1928 PC 231? 26 ALJ 1245; 1928 M.WN 881, 113 
I C 124, on appeal from 50 Bom 656 

(**) Imperial Bank of Canada v Bank of Hamilton, (19(B) AC 49 
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charged with as the identity of the contract is destroyed Qu) 
Therefore, the alteration of a sum of Rs 200- to Rs 100- which 
is to the advantage of the person liable will be a material altera- 
tion to make the instrument void Similarly, any change of 
the rate of inteiest will be a material alteration within the 
meaning of this section (w) although the alteration effected is 
of a rate which is not enforcible in law as, for instance, of a 
penal rate which the court cannot grant (^) , or where the 
alteration is to the advantage of the peison liable, being from 
a higher to a lower rate (y) Alteration of lawful interest into 
6 pc is a material alteiation (z) 

Interpolation: — Subsequent interpolation of a stipulation 
to pay interest without the knowledge of the executant is a 
material alteration and vitiates the contract (a) So, also, the 
insertion of a rate of interest not agreed upon by the parties 
when the note was fiist made is a material alteration (6) But 
where the words 'at 5 per cent per mensem' were already written 
in the instrument the interpolation of the words 'with interest' 
before that was held not to be a material alteration (c) as the 
rate was clearly provided and the insertion only carried out 
the common intention of the parties 

Time of payment: — ^An alteration of the time when 
money is due and payable is a material alteration and will have 
the effect of vitiating the instrument Thus, the alteration of a 
note payable three months after date into one payable three 
months after sight (d) or an endorsement postponing payment 
of a note payable on demand is a material alteration (e) But,, 
as all notes, m which no time for payment is specified, are 
deemed to be notes payable 'on demand' the insertion of the 
words 'on demand' m such notes does not amount to material 
alteration as it does not alter the legal character of the instru- 


(v) Madam Ptllm v Athmarayana, 21 LW 532; 1925 Mad 929, 87 LC 
48, (See Mohesh v Kammt, 12 Cal 313) , Rangayyu v Sundma^ 
1943 Mad 511; 210 I C 50 

(m) Chnstacharlu v Kanbasayya, 9 Mad 399 (FB), Sunder v 
Mahadeo, 23 ALJ 253, 1925 All 282, 87 I C 796; Jahwrmal v 
R Chettyar, 14 Rang 29, 1^6 Rang 136 
(x) Odeychand v Bhaskm, 6 Bk>ni 371 

iy) Godla v Nartsamulu, 8 Rang 227, 1925 Rang 283; 89 I C 657 
(z) Waanngton v Early, (1853) 3 E & B 763 
{a) Stmder v Mahadeo, 1925 All 282, 23 ALJ 253, 87 I C 796 
(5) Tribem v Sahu, 11 Bur LT 257 , 50 I C 517 

(c) Lala Tulstram v Ram Saran^ 29 CWN 965 , 49 MLJ 132; 22 

LW 86^ 27 Bom LR 777, 86 IC 552; 1925 PC 80, 26 Punj 
LR 419 

(d) Long V Moore, (1790) 3 Esp 155 (notes) 

(e) Jaharmal v R Chetttyar, 14 Rang 29; 1966 Rang 136 
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ment (/) As has been stated before, i^vhere the due date is 
mentioned on the top of the instrument and not m the body of 
the bill, and such date is changed from time to time to grant 
extension of time for payment to the acceptor at his request,, 
the alteration will not attract the opeiatioii of this section {g) 

Place of pajmieiit: — ^Apart from the question of conve- 
nience and inconvenience of payment the place where payment 
IS to be made has an additional importance as it determines 
the forum of suit Therefore, any alteration in the place of 
payment is a material alteration and vitiates the contiact {h) 
Erasure or cancellation of a place mentioned in the instrument 
(i), or altering one place to anothei (;), or inserting a place 
where none is mentioned {k) in the deed will amount to a 
material alteration and avoid the contract An alteration of the 
place of drawing is also a material alteration (/) 

Medmm of payment; — When at the time of contract a 
certain medium of payment is agreed upon by the parties the 
payment must be made thiough that medium as a part of the 
original contract Any alteration of that medium, as for 
instance, (from pounds to francs ) will be a material alteration. 
It may be that this conversion results in no loss to the parties 
concerned But yet that is not the original contract and there 
may be the possibility of some injury to the acceptor who 
cannot be compelled to depart from the original contract Such 
aheration -will, therefore, discharge the prior parties if they have 
not assented to it 

Parties; — The addition of a new party or the exclusion 
of an existing party may seriously affect the position of the 
other parties to the instrument Therefore, any change affecting 
the number or tlie respective relation of the parties or their 
legal character will be a material alteration to discharge the prior 
parties who do not consent to such alteration Addition of a 
new pait^' to a contract constitutes a material alteration and the 
effect of such alteration is to destroy the identity of the 
instrument as it may seriously affect the position of the parties 
eg if the original makeis have a demand against the payee 


if) Aldous V Cornwell, (1868) BR 3 QB 573 

(g) Pestonn V Cox, 52 Bom 589, 49 CLJ 32, 1928 PC 213, 25 

ALJ 1245, 30 Bom LR 1503? 55 I A 353, 1928 MWN 881, 
113 IC 124 

(h) Lakskmummal v Narastnha, 38 Mad 746, 25 MBJ 572, 1913 
MWN 833, 21 IC 455 

(z) Mackintosh v Haydon, (1826) By & M 362 
(;) Ttdmarsh v Grover, (1813) 1 M. & S 735 
{k) Burchfim V Moore, (1854) 23 BJQB 261 
(0 Koch V Dwks, (1933) KB 307 
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which they could lawfully set off against the bond, the addition 
of another maker may destroy that right or the addition of 
the place of residence of the additional maker may enable the 
payee to change the forum of the suit that may be brought by 
him to enforce the bond (m) Addition of names, as joint 
executants, made without the consent of other parties is a 
material alteration unless it is made to carry out the common 
intention of the parties (w) Any vaiiation from the original 
contract affecting the position of the paities will discharge the 
whole instrument Where it was agreed that two persons would 
jointly execute a note and be jointly liable for the amount 
and one of tliem signed the note and the signature of the other 
was forged on the note, the note was not enforcible against 
any (o) Similarly, there was material alteration where it was 
found that one of the executants had forged the signature of 
the other on the note and the creditoi was aware of this fact (p) 
It is doubtful whether the facts of this case properly come 
under the operation of this section which applies to alterations 
after execution and not to anything done at the time of 
execution Therefore, where a pronote was alleged to have 
been executed by two persons and it was found that the 
signature of one of the executants was forged it was found 
that the present section did not apply {q) Conversion of 
several into a joint liability by altering T promise’ into ‘We 
promise’ (r), or forgery of the mark of a person (^), or 
alteration of the name of payee (#)> is a material alteration 
sufficient to make the instrument void 

Consideration: — ^The insertion of a particular considera- 
tion for ‘value received’ constituted a material alteration as, 
where, the words “for value received generally” were substituted 
by “for the good will and trade of K deceased” («) 


{m) Gour-v PrascM«a, 33 Cal 812, IOC WN 788, 3 CL J d&Zi Rmgayya 

V Sundara 1943 Mad 511 210 I C 50 Iqhal v Durga, 1935 Oudh 
434 156 IC 17 

<«) Ma Sem v Chtdambaran, 9 IC 463, 4 Bur LT 19, Gagan v 
DhurantdhoT', 7 Cal 616; 9 CLR 257 

(o) Amtrtham v Nan} ah. 26 MLJ 257, 15 MLT 205 1914 MWN 
250, 1 LW 243 , 23 I C 464, Kumarsamt v DhtfaViam, 40 LW 
8(S, 67 MLJ 841, 1935 Mad 40 103 IC 382 
ip) Santhu v Jamal, 1928 Mad 1092, 1928 MWN 591, 112 IC 404 

(q) Madam Ptllat v Athtnarayana, 1925 Mad 929, 21 LW 532 , 87 

IC 48, Marudamutha v JRaghavan, 40 LW 803, (See Tanugamta, 

V Sangan, 16 MLT 185) 

(r) P erring v Home, (1823) 4 Bing 28 

(s) Santhu V Jamal, 1928 Mad 1092, 1928 MWN 591, 112 IC 404 

(t) Kamal v Nijamuddm, 20 ALJ 987, 1923 All 123; 11 I C 412 
iu) Kntll v Williams, (1809) 10 East, 431 
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Bearer or order: — The addition of the -words “bearer” or 
'order’ after the name of the payee constitutes a material 
alteration to vitiate the instrument as it converts a non-negoti- 
able instrument into a negotiable one {v) Striking out of the 
words ‘or bearer’ trom a note payable ‘to order or bearer' 
or the substitution of the word ‘bearer’ for ‘order’ (w) but not of 
the word ‘order’ for ‘bearer’ (x) constitutes a material alteration 

Addition of attesting witnesses. — The interpolation of 
a name of a witness in a document like the negotiable instrument 
which need not be attested is not a material alteration that would 
render the document void (y) The reason of this rule is that 
the addition of a witness in a document which does not require 
attestation goes only to the proof of the execution of the docu- 
ment but does not affect the nature or operation of the contract 
and the contract remains as before But in relation to a 
document which requires attestation the position is different. 
As for instance, a document creating a mortgage without the 
attesting witnesses will operate as a simple bond and not as a 
mortgage instrument So, where, in such a document, originally 
without any attesting witness, some witnesses are interpolated, 
the nature of the contract is changed as it converts the simple 
bond into a mortgage bond There the alteration will be 
material Following this principle the addition of two witnesses 
in an improperly stamped pronote to turn it into a bond was 
held to be a material alteration (s) Mutilation which will have 
the effect of making some material word disappear will be a 
material alteration (o) An accidental obliteration of the number 
of a Bank Note is not a material alteration within the meaning 
of this section (b) An earlier decision of the Bombay High 
Court where it was held that the addition of witnesses in a 
contract would in all cases -vitiate the contract (c) does not 
appear to be based on good reason and has not been followed 
in a later Bombay case (c^) 


(w) Aldofus V Cornwell, LR 3 QB 573 

(w) Daniel, Sec 1935 

(x) Attwood v Grtffin, (1826)) 2 C & P 368 

(y) Mohesh v Kamint, 12 Cal 313, Rammayar v Shanmugan, 15 Mad. 
70, Venkatesh v Bavasubraya, 15 Bom 44, Mahomed v Suryor 
nor ay ana, 1 MLJ 388 (Contra, Sttctram v Dap, 7 Bom 418) 

(а) Mmgal v faswant, 1930 Lah 959, 31 PLR 930, 130 I C 522 

(«) Lakshmammal v Narastmha, 38 Mad 746, 25 MLJ 572, 14 MLT. 
398, 1913 MWN 833 , 21 I C 445 

(б) Honkong Banking Corporation v Lo Lee Sht, 110 IC 127, (1928) 
PC 116, 55 MLJ 627, 28 LW 880 (PC) 

(c) Sitaram v Dap, 7 Bom 418 

(c^) Venkatesh v Bavasubraya, 15 Bom. 44 
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Other material alterations: — Besides what have been 
mentioned before the other alterations which have been held 
to be material are the addition or alteration of a rate of 
interest, the insertion of a particular rate of exchange, the 
addition of a name of a new makei to a joint or several note 
or the elimination of the name of an existing maker and the 
conversion of a joint note into a joint and several note A 
crossing of a cheque as authorised by the statute becomes a 
material pait of it, so that an alteration or obliteration of the 
crossing oi an addition thereto, when not authorised, becomes 
a mateiial alteration of the cheque {d) 

Alterations not material: — ^The addition of a wrong date 
foi the maturity of the instrument, the elimination of the words 
^or order' in an instrument payable to order, or the alteration of 
the diawer's style, when wrongly stated in the bill, to his true 
style as signed by him in his acceptance, the conversion of a 
blank endorsement into a special endorsement which is sanc- 
tioned by the statute are not material alterations (e) Alterations 
made befoie the instrument is complete and negotiated (/), or 
alteration etfected to make explicit what was implicit m the 
document {g), or made to correct a mistake {h)^ or the addition 
m the margin of a statement of fact (^), or a forged alteration 
in a note which does not form a part of it or a provision 
for payment of interest in default of payment at maturity (;), 
or alterations made with mutual consent of the parties (fe), 
and if not made with the fraudulent intention of defrauding 
a third party (/), are also not material alterations and do not 
vitiate the instrument Nor will an instrument be vitiated by 
an alleiation made in good faith by a party without the 
knowledge of the others if it was intended to carry out the 
original intention of the parties (m) Besides the above, there 
are other alterations which do not vitiate the instrument and 
they have been noticed before 

id) Halsbury Vol 11 p 556-567 
U) Ibid, p 557 

(/) Webber v Maddocks, (1811) S Camp 1 

(g) Ttkam v Gcmga, 11 BHCR 203, Ma Shuwe v Raman, 1 BB R 255 
ih) London Provincial Bank v Roberts, (1874) 22 WR 402, Gopal v 
Veerappan, 22ML.J 121, 13 I C 95 
M Ede V Kanta, 3 Cal 220 

{^) Karakkattitathil v Kamyarakkal, 1936 Mad 616 163 IC 803 
<;) Bradley v Agra Bank, 101 PR 1885 
ik) Issac V Bat Fatima, 10 Bom 487 

iV) Madam FtUat v^ Atkinarayana, 21 LW 532 1925 Mad 929, 87 
IC 48 

{m) Ananda v Ammda, 44 Cal 154, 25 CLJ 155j 36 I C 182j Lachm 
V Sndeo, 1939 All 248 181 I C 863 
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Effect: — It has already been noticed that if a material 
alteration is made m an instrument without the consent of 
the prior parties, such prior parties will not be bound by the 
altered instrument, for, to make such persons liable under an 
altered instrument would be to make for them a contract they 
never agreed to (n) But even in such cases a decree will be 
passed if a prior party admits his liability (o) All persons 
who are parties to the instrument at the time of the alteration 
are discharged from liability if they have not consented to the 
alteration, and after such alteration, if it is a fraudulent one, 
the holder cannot fall back upon the pre-existing contract , 
for, where a man has been wicked enough to alter a document 
fraudulently it us inconsistent with equity or good conscience 
or with sound policy that he should be entitled to recover upon 
it (p) A material alteration, therefore, which is fraudulent, 
deprives the holder from at all recovering anything He cannot 
sue upon the original consideration even if such a suit be other- 
wise competent (q) 

Suit on original consideration: — ^When a document is 
inadmissible m evidence on account of insufficiency of stamp 
or on account of any material alteration therein an action does 
not necessarily lie on the original consideration In such cases 
the point for consideration will be if the loan and the docu- 
ment which may be inadmissible because of insufficiency of 
stamp or because of any material alteration made there in form 
one indivisible transaction or if they are different transactions 
sepal ate from one another If the loan advanced is based on 
the note they are indivisible If the loan advanced is indepen- 
dent of the note executed subsequently or contemporanously as 
evidence of the loan they are separate transactions When a 
cause of action for money is once complete m itself whether 
for goods sold or money lent or for any other claim and the 
debtor then gives a bill or note to the creditor for payment 
of the money at a future time, the creditor, if the bill or note 
is not paid at maturity, may always as a rule, sue for the 
original debt provided he has not endorsed or lost or parted 
with the bill or note to make the debtor liable to a third person 
In such cases the bill or note is said to be taken by the creditor 
on account of the debt and if it is not paid at maturity the 


<m) Gagan v Dh'mamdhat, 7 Cal 616, 9 C LR 257, Atmceram v 
Ufnedram, 25 Bam 610, 3 Bom BR 213? Mohesh v Kamtm, 12 
Cal 313, Gout v Prasamia, 33 Cal 812, 10 C WN 888, 3 CL J 363 

<<>) Zulftquer v Roberts, 1925 Oudh 486 , 85 I C 423 

ip) Gagan y Dhurctntdhar, 7 Cal 616, 9 CLR 257? Gcwr v Prasmna, 
33 Cal 812, lOCWN 788, 3 CL J 363 

iq) Ibid 
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creditor may disregard the bill and sue for the original con- 
sideration But when the original cause of action is the bill or 
note itself and does not exist independently of it, as for instance, 
when in consideration of A depositing money with B, B 
contracts by a promissory note to repay it with interest, here 
there is no cause of action for money lent, or otherwise than 
upon the note itself, because the deposit is made upon the terms 
contained in the note and no other In such a case the note 
is the only contract between the parties and if for any reason 
the note is not admissible m evidence the creditor must lose 
his money (q^) A suit on original consideration will he if 
brought within the period of limitation from the passing of the 
consideration when the debt and the note do not form one 
transaction i e when the loan is independent of the note (i*) 
A suit in such cases will lie on original consideration even after 
the statutory period from the passing of original consideration 
if limitation is saved by acknowledgment or payment (r^) 
The alteration m such cases, though material must not be tainted 
with fraud (^) There is no difference if the holder permits 
a stranger to make the alteration (f) But when the holder is 
not a party to a material alteration made by a stranger and has 
no laches his rights are not affected 

Stamp: — ^When an alteration is made with the consent 
of the prior parties the alteration, if not made for the purpose 
of carrying out the original intention of the parties, will make 
a fresh contract and, as such, will require a new stamp 

Position, of subsequent parties: — Since it is the parties 
liable on the instrument at the time of alteration who are 
discharged, the liability of persons who become parties to the 
instrument subsequently to the alteration remains unaffected 
Therefoie, when a person endorses an altered instrument even 
without the knowledge of the alteration he becomes liable to 


(«‘) Skeonath v Sarju, 1943 All 220; 1943 AWR 157, 206 I C 578 
(FB ), Zulfiquer v Robert, 1925 Oudh 486 85 I C 424, Akbar v. 
Seikh Khan, 7 Cal 256, Srtdhar v Johor, 49 CWN 37, Govtnd v 
Ram, 29 CL J 508, Promoth v Dwarik, 23 Cal 851, Par sot om v 
Taley Stngh, 26 All 178 1903 AWN 217, Khuda Bux v Yastn, 
1937 Pesh 103, 172 IC 598, Samtnatkan v Palamappa, 18 CWN 
617 41 I A 142 26 I C 225,Go«r v Prasanna, 33 Cal 812; IQ 
CWN 780, 3 C L J 363, Subrahmama v Knshna, 23 Mad 137 

(r) Jogendra v Sachtndra, 40 CWN 399, Goptnath v Chatncdt, 1938 

All 504; 177 I C 815 
(r>) Srtdhccn v Jahor, 49 CWN 37 

(s) Cp Halsbury, Vol 11, P 557 

(t) Gagcmv DhuTarndhar, 7 Cal 616; 9 CLR 257 

{P) Krushnamacharanam v Gour, 1940 Mad. 62 189 I C 795 also 1941 
Mad 338 199 I C 534. 
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the endorsee and the acceptor of arr aitered^hffl becomes liable 
under the same («■) 

88. An acceptor or indorser of a negotiable instru- 
ment IS bound by his acceptance or 
bo^^^LtmthsS^S indorsement notwithstanding any 
previous alteration previous alteration of the instru- 

ment 

NOTES 

According to the previous section it is only those persons 
who are parties td the instrument at the time o£ the alteration 
who will be discharged from liability and not those who become 
parlies to it after the alteration The present section specifically 
lays aoM^n what follows from the last section, namely, that 
persons who with or without knowledge of the alteration become 
parties to the altered contract cannot complain of the alteration 
These subsequent parlies will be bound by the terms of the 
altered document i e they will be bound to pay according to the 
tenor of the instrument at the time of their contract A drawee 
of a bill cannot substitute a third party in his place and if a 
third party is substituted in the place of the drawee his acceptance 
will not render him liable (v) 

89* Where a promissory note, bill of exchange 

Payment of instrument cheque has been materially 

on which alteration is altered but does not appear to have 
not apparent been SO altered, 

or where a cheque is presented for payment which 
does not at the time of presentation appear to be crossed 
or to have had a crossing which has been obliterated, 

payment thereof by a person or banker liable to 
pay, and paying the same according to the apparent tenor 
thereof at the time of payment and otherwise m due 
course, shall discharge such person or banker from all 
liability thereon, and such payment shall not be ques- 
tioned by reason of the instrument having been altered 
or the cheque crossed. 

(€«) See 8S, post. 

(v) fagmnath v Heap & Va , 2 I C* 804 
IS 
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NOTES 

This section affords protection to a person or a banker 
liable to make payment when there is a material alteration m 
a note, cheque or bill or when the crossing of a cheque is 
obliterated The conditions of protection are that, 

first, the payment must be made according to the apparent 
tenor of the document at the time of the payment, 

secondly, such payment must be made in due course, 

and, thirdly, the alteration or the crossing shall not be apparent 
t e not noticeable on reasonable scrutiny Thus, where, A 
draws a cheque for Rs 10/- m favour of B and B, without A's 
knowledge, alters the amount to Rs 100/- in such a way 
that at the time of presentation it looks like a cheque for 
Rs 100/“ and the bank, on presentation, pays the amount to 
B bona fide m due course, the bank is entitled to the protection 
under the section and can debit the amount against A (^a) 
This is an exception to the general rule that the drawee of a 
cheque or the acceptor of a bill has no right to debit more than 
he IS directed to paj This special protection is meant for the 
facility of commerce and is based on the principle ^^that when- 
-ever one of two innocent parties must suffer by the act of a 
third person, he who has enabled such person to occasion the 
loss must sustain it "" This principle has, however, been 
restricted to this that the neglect must be in the transaction itself 
and must be the proximate and direct cause that led to the loss 
complained of (jr) 

90. If a bill of exchange which has been nego- 
tiated IS, at or after maturity, held 
Exbn^ishment of hy the acceptor in his own right, all 
acceptor's hands rights of action thereon are extin- 

guished 

NOTES 

This section deals with the final discharge of a bill The 
acceptor of a bill is the principal debtor and the other parties are 
sureties So, where the acceptor becomes the holder tibe natural 
inference is that he has paid for it and nothing is due under it 
(y) , but this can be shewn to be untrue (^) Where the acceptor 


(w) Bhagoman v Creet, 31 Cal 249 

(jc) Morrtson v Versckoyle, 6 C WN 429 

(y) Shearman v Fleming, 5 BLR 619 

iz) Kaltprasad v Naraymt, 1927 Pat 417, 103 IC 48S 
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in his own right becomes the holder, the present right and the 
liability unite in one and the same person and cancel each other 
(o) and the bill is discharged But the acceptor must hold it at or 
after maturity to discharge the bill When a bill is negotiated 
back to the acceptor before maturity, he may reissue it but he 
cannot enforce payment against any intervening party to whom 
he was liable (fe) If there are more acceptors than one and 
the bill is negotiated in the hand of any one of them who holds it 
till maturity the bill is discharged (c) He shall hold the bill m 
his own right and not as the agent of, or administrator or exe- 
cutor to the estate of, some other person An acceptor who holds 
the instrument with a defective title cannot be said to hold it in 
his own right Where a pronote has no endorsement of any 
payment and there is nothing to shew that the endorsee is aware 
of any payment to the endorser and the endorsee is a holder in 
due course, he is entitled to recover according to the apparent 
tenor of the instrument If the instrument has been discharged, 
the remedy of the person paying is to sue for a refimd of the 
amount, he has to pay over again, from the original payee (d) 

Extent of the section; — ^The section, as worded, applies 
only to bills But the position of an acceptor of a bill is the 
same as that of a maker of a pronote Therefore, the same 
principle would apply to payments at or after maturity by the 
maker of a note (e) 


CHAPTER VIII 

Of Notice; Of Dishonour 


Dishonour by non- 
acceptance 


91 . A bill of exchange is said to be dishonoured 
by non-acceptance when the 
drawee, or one of several drawees 
not being partners, makes default 
in acceptance upon being duly required to accept the 
bill, or where presentment is excused and the bill is not 
accepted 


(a) Neale v Tart on, (1827) 4 Bing 149 
{b) Foster V Dawber, (1851) 6 Ex S39 
(c) Hammer v Steele, (1849) 4 Ex 1 

(df) Annamdlat v Maung Shamg, 1927 Rang 151, 5 Bur L J 241, 103 I C 
139, Vef^kam^a v S^h'ayya, 64 MLJ 241, Muthu v Velu, 1916 
M WN 107; 4 LW 34, 35 IC 591 
<e) Beaumont v Great head, (1846) 2 CB 494 
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Where the drawee is incompetent to contract, or the 
acceptance is qualified, the bill may be treated as dis- 
honoured 


NOTES 

A bill ma> be dishonoured by (i) non-acceptance and (ii) by 
non-payment The present section deals with dishonour by non- 
acceptance The diawee is to accept the bill within forty eight 
hours of presentation (/) If he does not signify his acceptance 
or refuses to accept the bill within the aforesaid period it will be 
taken as dishonoured When there are more drawees than one 
who are not partners refusal by one, even though others are 
willing to accept, will amount to dishonour of the bill at the option 
of the holder, as he has a right to demand acceptance from all 
the drawees to make them all liable In such circumstances he 
may also treat it as accepted If the holder chooses to treat the 
bill as accepted it will be qualified acceptance and the prior 
parties to the bill will stand discharged unless they assent to it 
In the case of joint drawees who are partners acceptance by one 
of them will mean acceptance by all as the act of one partner 
will be deemed to be on behalf of the partnership Therefore, irc 
the case where some partners accept the bill while others refuse 
to do so, the bill will, it is submitted, be deemed to have been 
accepted to make all the drawees liable under the bill The 
effect of refusal by some paitners will be a matter of settlement 
between the partners mterse and will have no bearing on the 
holder 

Dishonour gives rise to cause of action for suit (flr) 

Presentment essential: — ^Where presentation is not 
excused the bill has to be presented for acceptance Without 
proof of such presentation and refusal to accept there can be no 
dishonour of the bill and no claim will he (/i) A suit was 
brought by the endorsee of a bill of exchange against the endorser 
and the drawer He failed to prove presentment but nevertheless 
he got a decree The endorser appealed — the drawer not being 
a party to the appeal The appellate court dismissed the whole 
suit against both the defendants On appeal to the High Court 
it was held that as proof of presentment was essential before the 
plaintiff could recover judgment against the drawer the suit 
w'as rightly dismissed notwithstanding that the drawer did not 
appeal (i) 


(/) Sec 63, ante 

(g) Ham Havji v Pralhaddas, 20 Bom 133 

ih) Kudappa v Thtrupatht, 1925 Mad 444 , 2 LW 210; 88 I C 576. 
{*) Sangarmal v Bkudev Sahu, 19 I C 251 
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Dishonour for drawee’s incompetence: — ^The drawee must 
be a man who is competent to enter into a contract If the 
drawee is incompetent to enter into a valid contract he cannot, 
for obvious reasons, accept a bill Therefore, when it is found 
that the drawee is one incompetent to contract the bill will be 
deemed to have been dishonouied Similarly, when the drawee 
IS a fictitious person or a person who is dead or is a bankrupt 
or one who cannot, after reasonable search, be found, the bill is 
said to have been dishonoured 

92 . A promissory note, bill of exchange or cheque 
IS said to be dishonoured by non- 
menf non-pay- payment when the maker of the 

note, acceptor of the bill or 
drawee of the cheque makes default in payment upon 
being duly required to pay the same 

NOTES 

This section relates to dishonour by non-payment of 
a pronote, bill of exchange or cheque In case of a bill of 
exchange it has to be presented for acceptance and when the 
drawee accepts the bill he becomes the principal debtor liable to 
pay the bih at matuiity when it has to be presented to him for 
payment If on such presentment at maturity he fails to make 
payment the bill is dishonoured by non-payment Similarly, 
when the maker of a promissoiy note fails to make payment on 
the due date the note is dishonoured When the banker refuses 
to make payment of a cheque on presentment the cheque is 
dishonoured and the holder can at once proceed against the 
drawer and other parties, if any, on the cheque (j) But to 
return a cheque with an endorsement that it will be honoured 
after collection of the assets of the drawer does not constitute 
dishonour 

The provision of this section and sections 91 and 93 dealing 
with dishonour are applicable to bills of exchange payable at sight 
or on demand If the drawee refuses to accept such bills, such 
refusal amounts to dishonour by non-payment (&) When 
presentment for pa 3 rment is excused, the instrument is dishonoured 
if payment is not made when it is overdue 


(;) B of Ex Act, Sec 47 

(?) Stlchar Bank v Pioneer Bank, 1951 Assam 127 

1914? Ram v Gulab, 1 Lah 262, 2 Lah LJ 316 55 I C 610. 

(fe) Veereppa v Vellaycm, 10 LW. 39? 1919 M WN 780, 52 I C 370 
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By and to whom notice 
should be given 


93. When a promissory note, bill of exchange or 
cheque is dishonoured by non- 
acceptance or non-payment, the 
holder thereof, or some party 
thereto who remains liable thereon, must give notice 
that the instrument has been so dishonoured to all other 
parties whom the holder seeks to make severally liable 
thereon, and to some one of several parties whom he 
seeks to make lointly liable thereon 


Nothing in this section renders it necessary to give 
notice to the maker of the dishonoured promissory note 
or the drawee or acceptor of the dishonoured bill of 
exchange or cheque 


NOTES 

The section deals with the steps that have to be taken, after 
dishonoui of a negotiable instrument by non-acceptance or non- 
payment, in order to bind all parties to such an instrument other 
than the principal debtors Notice of such dishonour of the 
instrument is a condition precedent to make the parties liable 
On dishonour the holder of the instrument, or some party thereto 
who remains liable thereon, must give notice of dishonour to all 
the other parties except the maker, acceptor, or the drawee of a 
note, bill or cheque respectively, whom the holder seeks to make 
liable (1) In default of sucTi notice all the parties other than 
the maker, the acceptor and the drawee who do not require any 
notice of dishonour under the last clause of this section will be 
discharged from liabhtj’- In short, in the case of negotiable 
instruments notice of dishonour is absolutely necessary to make 
the parties liable on the instrument as it is regarded as a part of 
the contract of the drawer and the indorsers of a bill that they 
will be liable onlj if presentment is duly made, and, in case of 
dishonour, they are promptly informed that acceptance or pay- 
ment has not been made (w) The reason of the rule is that 
without such information the drawer and the indorsers cannot 
safeguard their interests by taking the necessary steps for getting 
payments from other parties liable to them and from withdrawing 
their effects from the drawee or the acceptor (n) Therefore, 


(0 fambu V Palamappa, 26 Mad 526, 528, 530, 13 ML J 252 (FB ), 
Jaiannath v Ramdas, 25 I C 881j 243 PL R 1914, 140 PWJR 
1914, Ram v Oulab, 1 Lah 262; 2 Lah L J 316, 55 I C 610 
(m) Berrtdge -v Fitzgerald, (1^9) LR 4QB 
(m) Ptgue V Golabram, (1864) 1 WR 75 
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when a bill is dishonoured by non-acceptance and no notice of 
such dishonour is given but the holder presents it for payment at 
maturity and on non-payment gives notice of such dishonour, the 
drawer and the endorser stand discharged from liability as no 
notice of dishonour by non-acceptance has been given If, 
however, the notice of dishonour by non-acceptance is given then 
no notice of dishonour by non-payment is necessary in case such 
bill is again presented for payment at maturity and dishonoured. 
But if the drawee having at first dishonoured the bill by non- 
acceptance again accepts it before maturity and then fails to make 
payment when presented at maturity, notice of dishonour by 
non-payment becomes necessary and want of such notice will 
discharge the drawer and the indorsers (o) The maker of a 
note and the acceptor of a bill and the drawee of a cheque are 
specifically excluded by the section from those who are entitled 
to such notice The provisions of this section dealing with 
dishonour by non-payment are applicable to bills of exchange 
payable at sight or on demand (/>), and also, to accommodation 
bills or notes (g) Even m a case where the instrument payable 
on demand is indorsed after dishonour and the fact of dishonour 
is known to the endorser, notice of dishonour by non-acceptance 
or non-payment is absolutely necessary to make the parties 
liable (r) 

Time of notice: — ^Notice of dishonour must be given 
within a reasonable time from the date of dishonour (s) As 
to what constitutes reasonable time depends on the circumstances 
of each case (t) and has been laid down in section 106 supra 

Who can give notice: — It is the holder or some party to 
the instrumenj; who is liable thereon at the time of its dishonour 
by non-acceptance or non-payment or at the time of giving notice 
of dishonour that can give notice Obviously, therefore, a 
stranger who is not a party to the instrument cannot give a notice 
of dishonour If a notice is given by a stranger it will be a 
nullity (m) Nor a person who, though a party to the instrument, 
has been discharged from his liability for want of due notice 


(o) B of Ex Act, Sec 48 (2) 

ip) Veerappav Vellayan, 10 LW 39, (1919) MWN 780; 52 I C 370 
(9) Wtlkes v Jacks, (1794) 1 Peake 267 

(r) Hemadrt v Seshamma, (1931) Mad 113, (1930) MWN 1232, 130 

IC 477; Jagannath v Lakshmana, 47 MLJ 475, (1925) Mad 
132; 35 MLT. 120, 80 I C 932, Kailasam v Chtdhcmbaram, 
(1934) MWN 1337 1935 Mad 22 152 I C 129 

(s) Subhamal v Pokumal, 13 I C 255, 140 PWR (1914), 5 TLR 168 
{ty Mott V Mott, 6 AH 78, 81; (1883) AWN 216, Madho v Durga, 

33 All 4, 7 AXJ 815; 6 IC 793 
(«) East V Smith, (1847) 16LJQB 292 
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•Within a reasonable time is competent to give an eiFectual notice , 
for, after such discharge he does not remain liable on the instru- 
ment and his position is like that of a stranger It is not neces- 
sary that the party giving such notice should have knowledge of 
the fact of dishonour or should have received any such notice 
himself Therefore, where the holder of a bill gives notice of 
dishonour one day late to the first endorser and the latter who 
had no knowledge of dishonour immediately gives notice to the 
drawer on the same day the notice is bad as the indorser is not 
a person liable on the instrument at the time of giving the notice, 
he having been discharged by the late notice of the holder (i:;) 
and this would be so even if successive notices by one party to 
anothei did not reach the drawer earlier (w) Notice given by 
one party to the other enures to the benefit of all intermediate 
parties and can be taken ad-vantage of by them (x) An agent 
-can give notice on behalf of his principal (y) and such notice 
need not necessarily be in the name of the principal (a) 

Notice to whom: — ^No notice is necessary to the maker of 
a dishonoured promissory note or acceptor or the drawee of a 
bill or cheque as provided in the second paragraph of this section 
Notice must be given to all the other parties to the instruments 
whom the holder seeks to charge with liability No notice is to 
be given to the guarantors who are not parties to the instruments 
and who are not discharged from liability by reason of delay 
in the giving of notice by the holder (a) When two or more 
persons are drawers or indorsers notice to one of them is sufficient 
to bind all But where the liability of such drawers or indorsers 
IS joint and several notice to one of them is not sufficient to make 
all such persons severally liable to the holder Notice to the 
manager of a joint Hindu family is good to bmd all but the 
members of the family can set up a defence of defective notice to 
the managing members in a suit by the holder (b) 

Effect of failure to give notice; — It has been held that 
dishonour forms a part of the cause of action of the 
holder (c) After dishonour the condition precedent to makfe all 

(v) Jennmgs V Roberts, (1855) 24 LJQB 102 

(w) Turner v Leech, a821) 4 B & Aid -451 
(*) Ibid 

(y) Stewart v Kennett, (1809) 2 Camp 177 
( 2 ) B of Ex Act, Sec 49(2) 

(а) Carter v White. (1882) 20 Ch. D 225 affirmed in (1883) 25 Ch. IX 

666 

(б) Krishna v Han, 20 Bom 488 

(c) Jaganatha v Lakshmana, (1925) Mad 132; 48 MLJ 475; ^ 

MLT 120, 80 I C 932; Kadappa v Thtruppati, 21 LW 210; 86 

I C 576, Mulchand v Suganchand, 1 Bom. 23, Ram v. Pralhad, 20 

Bom. 133, Kottam v Kattnan, 1951 Mad. 632. 
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parties, other than the maker or acceptor or drawee liable, is to 
give them due notice unless notice is excused under Section 98 It 
follows, therefore, that want of due notice will discharge all parties 
to the instrument except the maker or the acceptor, who does not 
require any such notice, not only from liability under the instru- 
ment but also from the original consideration (d) Knowledge 
of dishonour does not dispense with the necessity of the formal 
notice (e) The fact of presentment and issue of or notice of 
dishonour should be clearly stated in the plaint (e’-). 

Hundis: — ^In the absence of a local usage to the contrary 
the provisions of this Act will apply to hundis as well (/) and the 
doctrine of notice of dishonour, as laid down in this Act, in the 
absence of a contrary local usage, will apply to hundis (g) In 
the case of a hundi payable at sight notice of dishonour is not 
compulsory (g^) 

94 . Notice of dishonour may be given to a duly 
authorised agent of the person to 
whom It IS required to be given, 
or, where he has died, to his legal 
representative, or, where he has been declared an in- 
solvent, to his assignee , may be oral or written , may, if 
written, be sent by post , and may be in any form , but it 
must inform the party to whom it is given, either in 
express terms or by reasonable intendment, that the 
instrument has been dishonoured, and in what way, and 
that he will be held liable thereon, and it must be given 
within a reasonable time after dishonour, at the place 
of Dusiness or (in case such party has no place of 
business) at the residence of the party for whom it is 
intended 

If the notice is duly directed and sent by post and 


(d) Kuttaycm v Palamappa, 27 Mad 540, Knshnap v Rajmal, 24 Bora 

360 2 Bom LR 25, CP, Walhbhoy v Jug^ebandas, (1936) 260 

(e) Hemadrt v Seshama, (1931) Mad 113; (1930) MWN 1232, 130 

IC 477, fa gnat ha Y Lakshmana, (1925) Mad 132, 47 MLJ 475; 
35 MLT 120; 80 I C 932, Katlasam v Chtdambcpram, (1934) 
MWN 1337 1935 Mad 22 152 I C 129 


(€*) 

(/) 

(g) 

<^) 


Kottam V Kaunan, 1951 Mad 623 

Krtshna v Han, 20 Bom 488 ^ , 

Mott V Mott, 6 All 78 81 (1883) AWN 216, Madho v Durga,^ 
All 4, 7 AL J 815, 6 I C 793? Mulchmd v Suganchand, 1 Bom. 23. 
Khuda Bux v Yastn, 1937 Pesb 1(B: 172 IC. 598. 
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miscarries,, such miscarriage does not render the notice 
invalid 


NOTES 

This IS an enabling’ section and is a corollaiy to the pre-vious 
section It lays do-wn to whom notice may be served its form. 
Its contents and the time and place of seivice and the agency by 
which such service may be effected 

The formal notice is essential to _ bind the parties The 
fact that a party knows beforehand that the instrument has been 
dishonoured does not disentitle him to a notice from the holder 
(A) Mere knowledge is ineffectual without formal notice (i) 
Demand is not sufficient notice When, therefore, the payee of a 
hundi meets the drawer after maturity and demands payment it 
IS not sufficient notice (;) 

May be given to whom: — Besides the persons mentioned 
in the previous section the notice of dishonour may be given 
to a duly authorised agent of the person to whom it is required 
to be given By duly authorised agent is not meant only one 
who has a special authority to receive it It covers one who has 
authority to conduct a business generally and, therefore, has an 
implied authority to receive the notice A solicitor is not such 
an agent and a notice to a solicitor is bad (k) But a notice 
given to the wife of the endorser (/) or to his clerk (w) is good 
A notice given to a deceased endorser without knowledge of his 
death is good («•) but such notice like all notices of dishonour 
must be given at the place of business or where the indorser 
resided at the time of his death But if the party is not ignorant 
of the death of the indorser notice should be given to his legal 
representative ('o) Notice to an assignee of an insolvent is 
optional (p) 


(h) Hemadn v Seshama. (1931) Mad 113, (1931) MWN 1232, 130' 
IC 477, faganatha v Lakshmana, (1925) Mad 132 , 47 MLJ 
475, 35 MLT 120, 80 I C 932, Katlasam v Chtdhambaram, 
(1934) MWN 1337, 1935 Mad 22, 152 IC 129 
(*) Ibtd 

(;) Subhomal v Pohumul, 13 I C 255; 140 PWR 1914; 5 SLR 
168 But see (1920) MWN LXV (Notes) 

(A) Crosse v Smith, (1813) 1 M & S 545 
(Z) Honsego v Coume, (1837) 2 M & W 348 
(to) Allen V Edmundson, (1848) 2 Ex 719 
(«) Sec 97 post 

(o) Halsbury Vol 11 p 645 

(p) Re Bellnum, (1877) 4 Ch I> 795 
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Other provisions: — ^Notice may be given in. writing or 
verbally (g) It may be sent by post (r) or through a messenger 
{s) Once a notice is correctly addressed and duly posted the 
notice IS good and the sender will not be held responsible even 
if it miscarries (^) Wrong address will not vitiate the notice 
if such address is due to the negligence or the action of the party 
entitled to the notice (u) Delay in delivery by the post of&ce 
does not affect the position of the parties if it is posted in time {v) 

Form; — ^No particular form or set of words is necessary 
to make a notice valid provided the fact of dishonour, the way in 
which it has been dishonoured, and the intention to make the? 
addressee of the notice liable are expressly or impliedly stated m 
the notice (w) The notice need not e\en be signed (jr) but 
must identify the instrument dishonoured (y) Trivial misdis- 
creptions in giving the names of the parties or of the instrument 
do not, however, vitiate the notice (z) 

95 . Any party receiving notice of dishonour must. 

Party receiving must ^rder to render any prior party 
transmit notice of dis- liable to himself, give notice, of 

dishonour to such party withik a 
reasonable time, unless such party otherwise receives 
due notice as provided by section 93 

NOTES 

It has already been observed that a notice given under section 
93 by the holder or any other party to the dishonoured instrument 
enures to the benefit of all parties intermediate between the 
party giving the notice and the party to whom such notice is 
given (a) Therefore, where A, B, C, D are the indorsers 
of a bill of exchange of which E is the holder, a notice given 
by E the holder to A will enure to the benefit of B, C, D But 

(q) Metcalfe v Rtcharsan, (1852) 11 CB 1011, Predemmx v Cnddle, 

(1869) LR 4 QB 455 

(r) Dobree v Eastwood, (1827) 3 C & P 250 

(s) Pearson v Crellan, (1805) 2 Smith (KB) 404 
(f) Hewitt V Thomson, (1836) 1 Moo & Rob 543 

iu) Manna v Moors, (1825) 1 Ry and Moo 249, Clarke v Sharpe, 
(1838) 3 M & W 166, H&wttt v Thomson, (1836) 7 Moo & Rob^ 
543 

{v) Stocken v Collin, (1841) 7 M & W 515 

(w) Miller v National Bank of India, 19 Cal 146, 155, Jamhu v 

Palaniappa, 26 Mad 526, 528, 530, 13 MLJ 252 (F B ) 

(x) Maxwell v Brmn, (1864) 10 LT (NS) 301 

(y) Bromage v Voughan, (1846) 9 QB 608 
( 2 ) Stockman v Parr, (1843) 11 M & W 809 
(a) Turner v Leech, (1821) B & Aid 451 
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suppose E does not give notice of dishonour to A but contents 
himself by giving notice only to D to make him only liable. 
In such circumstances D who has a right of recourse against 
all prior parties will not be without a remedy under the terms 
of this section D can give a notice to C and C to B and 
so on It IS deemed prudent for each of the parties to give 
notice to all the parties prior to himself to avoid the risk arising 
out of omission to give, or out of any defect in a notice to 
a prior party The time limit prescribed for the giving of 
notice by the holder has been extended to the prior parties, 
that IS to say, just as the holder has to give notice to the prior 
parties within a reasonable time from the dishonour so each 
of the prior parties receiving such notice of dishonour shall 
give notice to the other piior parties within a reasonable time 
from the receipt of the notice of dishonour 

96 , When the instrument is deposited with an 
^ ^ ^ ^ agent for presentment, the agent 

IS entitled to the same time to give 
notice to his principal as if he were the holder giving 
notice of dishonour, and the principal is entitled to a 
further like period to give notice of dishonour 

NOTES 

Under the English law where a party to a bill receives due 
notice of dishonour he has, aft^r the receipt of such notice, the 
same period of time for giving notice to the antecedent parties 
that the holder has after dishonour (&) Similar provision is 
made in this section The holder of an instrument may at his 
option himself give a notice to the prior parties or his agent 
may give such notice to the prior parties after dishonour within 
a reasonable time The agent with whom the instrument is 
deposited for presentment may, at his option, like an indepen- 
dent holdei, give such notice of dishonour to the prior parties 
within a reasonable time after dishonour or he may, without 
giving notice to the prioi parties, give such notice to his 
principal When the agent chooses the latter course the 
principal will be able to give notice of dishonour to the prior 
parties and m so doing he will be entitled to a further time i e 
reasonable time from the receipt of the agent’s notice to him 
Therefore, when a bill due on the 31st March was presented 
foi payment on the same day by the banker of the payee and 
dishonoured and the bank sent the bill on the following day 
to the payee who on the 2nd April sent the notice to the drawer 


(b) B of Ex Act, Sec 49 (14) 
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by post the notice was sufficient (c) Blanches of a bank thoug-h 
agents of one principal firm are to be regarded as distinct 
entities for the purpose of notice of dishonour and each will be 
entitled to notice of dishonour within a reasonable time and the 
principal of ,this section applies to them (d). Similarly, the 
principals of this section for compulation of time for giving 
notice of dishonoui will apply to an acceptor for honour of one 
of the endorsers of a bill as such an acceptor is regarded as 
an agent of the endorser {e) 

97. When the party to whom notice of dis- 
honour IS despatched is dead,. 
aoS“ « ^dead^°“ ^ut the party despatching the 

notice IS Ignorant of his death, 
the notice is sufficient 


NOTES 

When a person is dead notice o± dishonour should be 
given to his legal representatives (/) A notice given to a 
dead person about whose death the person giving the notice 
has knowledge is a nullity It is possible that the holder or 
any other person bound to give notice of dishonour may not 
be aware of the fact of the death of the person to whom such 
notice of dishonour is to be given This section provides that 
if the holder, ignorant of the fact of the death, addresses a notice 
to a dead person such notice will be good 

98. No notice of dishonour is necessary — 

When notice of dis- («) when it IS dispensed with 
honour is unnecessary by the party entitled thereto , 

(&) in order to charge the drawer when he has 
countermanded payment ; 

(c) when the party charged could not suffer 

damage for want of notice, 

(d) when the party entitled to notice cannot 

after due search be found; or the party 
bound to give notice is, for any other 


(c) Scott V Ltfford, (1808) 9 East 347 

(d) Fulding & Co V Correy, (1898) 1 QB 268 

(e) Goodall V PolhtU, (1845) 14LJCP 146 
(/) Action 94 ante 
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reason, unable without any fault of his 
own to give it, 

(e) to charge the drawers when the acceptor is 
also a drawer , 

(/) in the case of a promissory note which is 
not negotiable , 

(gr) when the party entitled to notice, knowing 
the facts, promises unconditionally to pay 
the amount due on the instrument. 

NOTES 

This section is an exception to the general rule, laid down 
in section 93, that in case of dishonour it is absolutely necessary’" 
to give a notice of such dishonour to the party, except the 
drawee, acceptor or the maker, sought to be made liable This 
section lays down when notice of dishonour is not necessary 
and the person relying upon any of the terms of the section 
must establish all the requirements thereof {g), although 
this may not be specifically pleaded {g'^) 

Clause (a) Dispensed with* — In the case of negotiable 
instruments notice of 'dishonour is absolutely necessary to make 
the parties liable on the instrument as it is regarded as a part 
of the contract of the drawer and the endorser of a bill that 
they will be liable only if presentment is duly made and in case 
of dishonour they are promptly informed that acceptance or 
pajrment has been refused (h) Since it is a part of the contract 
it follows that where a party entitled to notice of dishonour 
has dispensed with or expressly waived it no such notice is 
necessary (i) Waiver may be express as where it is written on 
the instrument itself as “Notice of dishonour waived” It may 
be implied from agreement as where the drawer of a bill, before 
maturity, intimated to the holder that he had no regular place 
of residence and would call and see if the acceptor had paid 
the bill In such a case notice was deemed to have been 


(5) Ram V Golub, 1 Lah 262. 2 Lah LJ 316, 55 I C 610; Mtthan 
V Paltu, 14 I C 51; Am&uddvn v Bahadur, 30 Cal 977, 7 CWN 
878, Jambu v Sundarara]€t, 26 Mad 239, 12 MLJ 267 
(|‘) Mrrthaya-v S S R S Mfirm, 1936 Mad 506 163, IC 743 
(h) Bemdge v Fitzgerald, (1869) LR 4 QB 639 
(*) Ram V Golub, 1 Lah 262, 2 Lah LJ 316; 55 I C 610, Mtthcm v. 
Paltu, 14 I C 51, Amtruddt v Bahadur, 30 Cal 977, 7 CWN 
878, Jambu v Sundararaja. 26 Mad 239, 12 MLJ 267 
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dispensed with (;) So also where a drawer intimated to the 
holder that the bill would not be paid on presentment, notice of 
dishonour was deemed to have been dispensed with (k) A 
waiver of notice of dishonour in favour of the holder enures 
for the benefit of all subseqent parties (/) A waiver of notice 
by the drawer with respect to one of the hundis by renewing 
it by another will not affect his right to object to the other 
hundis m suit on the ground of want of notice of dishonour (m) 
Waiver may be made at any time before dishonour 

Clause (b). Payment countermanded: — ^A bill or a 
cheque is an order from the drawer to pay and before payment 
he has a right to countermand such order When a drawer 
countermands payment no notice of dishonour to him is 
necessary (n) The reason of the rule is that the drawer having 
himself stopped payment and caused dishonour is not entitled 
to a notice (o) 

Clause (c). No damage to party charged: — ^No notice 
of dishonour is necessary where the party charged suffers no 
damage for want of it Therefore, neither presentment nor 
notice of dishonour is necessary if it is shewn that at the time 
when the hundi was drawn there were no funds belonging to 
the drawer in the hands of the drawee (p) Notice is not 
necessary where the apceptance of the bill is illegal (g) or where 
the drawee is under no obligation to the drawer to accept (r) or 
where the payee endorses the note to a third person after it is 
time barred (r^) The onus of proving that '^e party charged 
has not suffered damage is on him who alleges exemption of 
notice on this ground (j) This rule applies when the suit is 
brought on a negotiable instrument and not on a collateral 
security (#) or on the original consideration (-u) 


(/) Phtpson V Knaller, (1815) 4 Camp 285 

<*) Brett V Lovett, (1811) 13 East 213 

{1) Robey v Gilbert, (1861) 30 LJ 170 

(w) Ram v Golub, 1 Lah 262, 2 Lah L J 316, 55 I C 610 

(m) Mtthan v Paltu, 14 I C 51 

(o) Htll \ Heap, (1823) Dow & Ry (WNP) 57 

ip) 2 Bom LR 891 

iq) Sukhlal v Eastern Bank 46 Cal 564 
(r) Defines v Mornce, (1800) 3 Esp 158 

(r*) Kalamdatt v Kattyah, 1^0 Mad 85 50 LW 649 
'(s') Jhanda v Toda, 10 I C 405, Madho v Durga, 33 All 4? 7 ALJ 
815, 6 IC 793, Gaya v Snram, 15 ALJ 267, 39 All 364, 15 
ALJ 267, 39 I C 649, Amtruddt v Bahadur, 30 Cal 977, 7 CWN 
878, Jambtt v Sicndararaja, 26 Mad 239, 12 MLJ 267, Sndhar 
V Buxrram, 1932 Nag 55 139 I C 305 
•{t) Shantnugam v Chtrmasamt, 14 Mad 470 
4.u) Krishnatt v Rapnal, 24 Bom. 300, 2 Bom' L R. 25 
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Clause (d). Party not found: — ^No notice is necessary 
to a party when his place of residence or business is not known. 
But the holder must make a diligent and reasonable search. 
If after such reasonable search it is not found notice is 
excused (w) And if after such search it is found notice must 
be given within a reasonable time but tlie time spent in the 
search will be excluded from computation (w) Again, when 
a partj, bound to give notice, cannot give the notice on account 
of some inevitable accident or on account of circumstances be- 
yond his control, like death, omission to give notice will be 
excused, but when owing to dangerous illness or wrong address 
given b}- the indorser (^), or where the giving of notice will 
involve desecration of a sacred day (y) the delay in giving notice 
will be excused , but when these special circumstances cease 
notice must be given Where the drawee is a fictitious person 
or IS one not competent to contract, notice of dishonour will be 
excused in relation to the drawer and also to the indorser if he 
was aware of this fact at the time of his indorsement (^) 

Clause (e) : — ^When there are several drawers and the 
acceptor is one of them, all the drawers would be liable even 
though no notice of dishonour has been given (a) Similarly, 
where the drawer is the same person as the acceptor no notice 
IS necessary (f>) The reason of these rules is that being a party 
to the dishonour he cannot ask for any formal notice of the 
same and when one of the drawers is an acceptor his knowledge 
of dishonour is the knowledge of the others The same rule 
Will apply when the drawer and the drawee are one and same 
person But, where of the two partners one is a drawer and 
the other is an acceptor of a bill, the rule will not apply as they 
are not partners in respect of the drawing of the bill and the 
bill was not drawn by one of them on behalf of both (c) 

Clause (f) Non-negotiable note: — All promissory notes 
are not negotiable i e transferable by indorsement and delivery. 
When a non-negotiable promissory note is indorsed, the indorsee 
has no claim against the maker or other indorsers and, therefore. 


(v) Bateman v Joseph, (1810) 12 East 433 

(w) Ftrth V Thrush, (1828) 8 B & C 387 

(*) Hewitt V Thomson, (1836) 1 Moo & Rob 543 

(y) Ltndo v Unsworth, (1811) 2 Camp 602 

(z) Grant on Banking, (7th Ed ) p 130 

(а) Kundan v Bhtkart, 1929 All 254, 51 AIL 530, 27 ALJ 333, 115 

IC 293 

(б) fambuy Sundarafa, 26 Mad 239, 12 ML J 267 
(c) Ibid 
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no one can be prejudiced by its non-presentment or want of 
notice (id) 

Clause (g) : — What this clause lays down amounts to 
waiver of notice. If, after dishonour but before the time for 
giving notice of it has expired, the party, entitled to such a notice, 
with full knowledge of the fact of dishonour, promises uncon- 
ditionally to pay the amount due on the instrument he dispenses 
with the notice of dishonour, and if he does so after the time 
for notice has expired he waives such notice (e) This promise 
to pay must be by the party charged and need not be express' * 
Where the drawer and the acceptor has a common secretary 
the knowledge of the latter of the fact of dishonour does not 
absolve the holder of the duty of giving notice unless it can 
be shewn that it is his duty to communicate his knowledge on 
behalf of the one to the other (/) 


CHAPTER IX 

Of Noting and Protest 

99. When a promissory note or bill of 

^ exchange has been dishonoured by 

Noting ° , i 

non-acceptance or non-payment, 

the holder may cause such dishonour to be noted by a 

notary public upon the instrument, or upon a paper 

attached thereto, or partly upon each 

Such note must be made within a reasonable time 
after dishonour, and must specify the date of dishonour, 
the reason, if any, assigned for such dishonour, or, if 
the instrument has not been expressly dishonoured, the 
reason why the holder treats it as dishonoured, and the 
notary’s charges 


(d) Phmly V Westly, (1835) 2 Bing (NC) 249 

(e) Carderyv Colville, (1863), 14 CB (NS) 374, Ktllby v Rochussetn,. 

(1865) 18 CB (NS) 357 , „ 

(d*) Belgaun Bank v Bando, 1945 Bom 359 47 Bom LR 336 

(f) Re Fenunck Stobart & Co , (1902) 1 Ch 507 


16 



242 


NEiGOTlABX.:^ INSTRUM^N'TS A.CX 


[Chap IX 


NOTES 

The holder of a dishonoured inland bill, besides giving 
notice of dishonour to the parties entitled to such notice, may, 
at his option, cause such dishonour to be noted and protested 
Noting means authentication of the fact of a bill having been 
dishonoured and is a step preliminary to protest It consists 
of making a note on the instrument itself or on a slip of paper 
attached to the instrument or partly on the instrument and partly 
on the slip specifying in it the (i) fact of dishonour, (ii) the 
date of dishonour, (iii) the reasons, if any, assigned for 
dishonour, (iv) if the instrument has not been expresssly dis- 
honoured, the reason why the'' holder treats it as dishonoured, 
and (v) the notary’s charges Having noted these the notary 
will draw a protest at his convenience te he will formally certify 
that he has authenticated the fact of dishonour by non-acceptance 
or non-payment There are certain advantages in causing even 
an inland instrument to be noted Not only is the notary a person 
whose business is to know and adopt the proper measures when 
an instrument is dishonoured, and, therefore, both the best 
agent for carrying out of such measures and the best witness 
at a trial of their having been carried out, but his minute on 
the instrument itself is the most satisfactory record of the non- 
payment of the instrument for the information of the parties 
who may thereafter be called upon to pay (ff) 

Noting must be made within a reasonable time after dis- 
honour What constitutes reasonable time has been stated in 
section 105 fiosf 

After dishonour the bill to be noted has to be taken to the 
notary public who will present it again for acceptance or for 
payment and, on refusal of the party to accept or to pay, he 
will note the bill 

In the case of inland instruments noting and protest are 
optional with the holder, while m the case of foreign instruments, 
protest becomes necessary if required by the law of the land 
where the instrument is drawn (A) Although noting has, by 
itself, no legal effect, still there are, besides what have already 
been mentioned, some special advantages following from this 
course 

(i) where a protest has to be made within a specified time 
it IS sufficient if it is noted for protest within that time and 
formal protest may follow afterwards In other words, noting 


(g) Hahbury Vol II p 537 
(A) Section 104 p(^st 
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may provisionally serve the purpose of protest which may follow 
afterwards (j) 

(ii) Noting enables a bill to be accepted (j) or paid (*) 
for honour even though there is no protest made 

Noting, unless followed by protest, is not of itself any 
evidence of presentment or dishonour even though it may 
contain the full name of the notary public (1) But the notary 
public may himself give evidence to prove this When, however, 
a protest has been made, the court shall, on proof of protest, 
piesume the fact of dishonour until h is disproved (.w) 


100 . When a promissory note or bill of 
Protest exchange has been dishonoured by 

non-acceptance or non-payment, 
the holder may, within a reasonable time, cause such 
dishonour to be noted and certified by a notary public. 
Such certificate is called a protest 


When the acceptor of a bill of exchange 

has become insolvent, or his 
secmity^^^ better credit has been publicly im- 

peached, before the maturity of 
the bill, the holder may, within a reasonable time, cause 
a notary public to demand better security of the acceptor 
and on its being refused may, withm a reasonable time, 
cause such facts to be noted and certified as aforesaid 
Such certificate is called a protest for better security 


NOTES 

A protest is, properly speaking, a solemn declaration on 
behalf of the holder against any loss to be sustained by the 
non-acceptance or by the non-payment of a bill or a note as the 
case may be It must be made and signed by a notary public, 
an official recognised by law, whose business it is to make and 
attest important documents («) A one rupee foreign bill 
stamp bearing the word ‘notarial’ must be affixed on the ceiti- 
ficate of protest The stamp is to be cancelled by the notary 


(*) Sec 104A post 
{]) Section 108 post 

(k) Section 113 post 

(l) Bonibay City Bank v Moonjee, Bourke, PC Rep, 274 

(m) Section 119 post 

M Halsbury Vol II p 535 
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In the Punjab and the Madras Presidency the requisite stamp 
for this purpose is Rs 2/- 

How protest is made: — ^The notary or his clerk proceeds 
to make a formal demand upon the drawee or acceptor for 
acceptance 6t payment, as the case may be, and on refusal, 
notes the bill, that is, he writes a minute on the face of the 
bill This minute consists of his initials, the date, the noting 
charges and a reference to the notary’s register A ticket or 
label IS also attached to the bill, on which is written the 
answer given to the notary’s clerk who makes the presentment 
e g 'No order’ or 'No- effects ’ Before sending out the bill 
the notary makes a full copy of it in his register and 
subsequently adds the answer if any (o) Noting followed by 
the solemn declaration stated above is called protest 

A protest may be made out in duplicate and the second copy 
IS as much primary evidence as the copy first drawn out No 
witnesses are required to attest a protest by a notary public but 
it must be stamped {p') 

Object of Protest by Notary Public: — ^The object of 
requiring the protest to be made by the Notary Public is that 
his office IS universally recognised not only in the courts of 
this country but in those of every civilised nation By the law 
of Nations he has credit everywhere (g) 

Protest for better security: — ^Where the acceptor 
becomes bankrupt or insolvent or suspends payment, before 
maturity of the bill, the holder may cause the bill to be protested 
for better security against the diawer and indorser The 
advantage of this course, beyond the inherent one of having the 
ciicumstances placed on the record for the information of the 
drawer and indorser, is that it enables the bill to be accepted 
for honour It is necessary, if it is desired to obtain an 
^i^ceptance or payment for honour, that the instruri^^^nt should be 
protested or at least noted for protest The expenses, however, 
of a protest for better security are not recoverable, whereas the 
expenses for protest for non-acceptance or non-payment are 
recoverable (r) 

Protest where acceptance is qualified or partial: — ^In the 

case of a foreign bill which has been accepted in part the bill 
must be protested as to the balance , but where there is a qualified 
acceptance the holder is entitled to treat the bill as dis- 


{o) Ibid 
{p) Ibid 

(q) Ibidi p 536 

(r) Ibid p 537 
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honoured by non-acceptance and the better course is to so treat 
it and to protest absolutely for non-acceptance according to the 
tenor of the bill, unless the holder is authorised by antecedent 
parties to assent to the qualification, otherwise any antecedent 
party (whether drawet or indorser) who has not authorised, or 
does not subsequently assent to, the qualification is released from 
his liability on the bill (s) 

Householder’s Protest: — ^In the case where a protest 

IS necessaiy but wheie the services of a notaiv Ccmnoc be 
obtained at the time and the place when and where they are 
required, any householder or substantial resident of the place 
may, m the presence of two witnesses, give a certificate signed 
by them attesting the dishonour of the instrument and such a 
certificate will in all respects operate as if it weie a notarial 
piotest (t) This rule of law is not, however, proi-ided in this 
Act 

Place of Protest — The general rule is that the bill 
must be protested at the place where it is dishonoured, but when 
it has been presented through the post office and returned by 
post dishonoured it may be protested at the place to which it 
has been returned and on the day of its return, if received during 
the business hours, and, if not received during the business hours, 
then not later than on the next business day (k) 

Time* — ^Noting of a dishonoured instrument must 
take place on the day of dishonour but when it has been duly 
noted the protest may be extended as of the date of noting (v) 

Excuses of delay: — ^Delay in noting or protesting 
IS excused when the delay is caused by circumstances beyond the 
control of the holder and not imputable to his default, misconduct 
or negligence, but when the cause of delay ceases to operate, the 
instrument must be noted or protested with reasonable diligence 

Protest IS dispensed with altogether by circumstances which 
would dispense with notice of dishonour (w) 

101 . A protest under section 100 must 
Contents of protest contain — 

(a) either the instrument itself, or a literal 
transcript of the instrument and of 
everything written or printed thereupon, 


is) Ibid p 538 

it) Ibid p 536, sec 94 B of E Act 
(M) Ibid pp 537, 538 

<v) IbidJ p 538 
iw) Ibid 
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(&) the name of the person for whom and 
against whom the instrument has been 
protested , 

(c) a statement that payment or acceptance, or 

better security, as the case may be, has 
been demanded of such person by the 
notary public, the terms of his answer, if 
any, or a statement that he gave no 
answer, or that he could not be found , 

(d) when the note or bill has been dishonoured, 

the place and time of dishonour, and, 
when better security has been refused, 
the place and time of refusal , 

(e) the subscription of the notary public making 

the protest, 

(/) in the event of an acceptance for honour 
or of a payment for honour, the name of 
the person by whom, of the person by 
whom, of the person for whom, and the 
manner in which, such acceptance or 
payment was offered and effected 

A notary public may make the demand mentioned 
in clause (c) of this section either m person or by his 
clerk or, where authorized by agreement or usage, by 
registered letter 


NOTES 

The last paragraph was added by section 5 of the Negotiable 
Instruments Act II of 1885 

The section lays down what perfect protest under the 
foregoing section shall contain and without which the protest will 
not be regular 

A protest, besides being made and signed by a notary, must 
contain a copy of the instrument and must specify (1) the person 
at whose request the instrument is protested, (2) the place and 
date of protest, (3) the cause or reason for protestmg the instru- 
ment, (4) the demand made, and (S) the answer given, if any, 
or the fact that the drawee or acceptor could not be found. 
Where the instrument is lost or destroyed or is wrongly detained 
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from the person entitled to hold it, protest may be made on a 
copy or written particulars thereof A protest may be made out 
in duplicate and the second copy is as much primary evidence 
as the copy first drawn out (a?) 

Besides the above the present section enjoins that the 
protest should contain also tbe name of the person against 
whom the instrument has been protested, a statement that 
payment or acceptance or better security has been demanded by 
the notary, and tiie subscription of the notary public making the 
protest All the items laid down in the section are essential to 
the validity of a protest If any of the items be left out the 
protest will be ineffectual 

Stamp: — ^Under the Indian Stamp Act, Art 50 of 
Schedule I a protest must bear a stamp of Re 1/- except in the 
Punjab and Madras Presidency where it is Rs 2/- 


102 . When a promissory note or bill of exchange 
. . ^ _ IS required by law to be protested, 

notice of sucn protest must be 
given instead of notice of dishonour, in the same 
manner and subject to the same conditions, but the 
notice may be given by the notary public who makes the 
protest 


NOTES 

When the law requires that a note or a bill should be pro- 
tested, it IS the notice of such protest and not the notice of 
dishonour that should be given by the holder to fix the liabilities 
of the antecedent parties to the note or the bill as the case may 
be Protest being necessary in the case of dishonour of a foreign 
bill, the holder must send notice of protest to all the parties liable 
on the bill The parties who are liable on such a bill are entitled 
to have a notice of protest and not a notice of dishonour Such 
a notice can be given either by the holder or by the notary who 
makes the protest The section does not say whether a copy of 
the protest itself should be sent to the party If the party 
entitled to a notice is informed that the bill has been dishonoured 
by non-acceptance or non-payment and has been protested, it is a- 
sufficient notice 

Notice of protest when excused: — ^The rules that 
govern notice of dishonour also govern notice of protest It, 
therefore, follows that the conditions under which a notice of (*) 


(*) Halsbury Vol II p 535, 536 
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dishonour is excused will also excuse a notice of protest, eg by 
express or implied waiver When a person promises to pay the 
amount subsequent to the dishonour of the instrument, notice of 
protest IS waived and he remains liable without any such notice, 
as by the promise to pay he admits his liability , he admits every- 
thing which is necessary to render him liable (y) We have 
already noticed that circumstances over which a holder has no 
control and which are not due to his default, misconduct or negli- 
gence will excuse delay in giving notice of dishonour And 
similar circumstances will excuse delay in giving notice of protest 
But as soon as such circumstances will cease to exist notice of 
piotest will have to be given It is not clear whether there is 
any excuse in favour of a holder in due course, when a prior 
holder has failed to protest, on account of dishonour by non- 
acceptance But, as under the section the rules relating to 
dishonour apply to protest, it is submitted, that such an excuse 
exists in favour of a subsequent holder in due course (^) 

103 . All bills of exchange drawn payable at some 

Protest for non-pay- Other place than the place men- 
ment after dishonour by tioned as the residence of the 
non-acceptance drawee, and which are dishonour- 

ed by non-acceptance, may, without further presentment 
to the drawee, be protested for non-payment m the place 
specified for payment, unless paid before or at maturity. 

NOTES 

When a bill drawn payable at the place of business or 
residence of some person other than the drawee has been 
dishonoured by non-acceptance, it must be protested for 
non-payment at the place where it is expressed to be payable 
and no further presentment for payment to, or demand on the 
drawee is necessary (a) This section, however, says that the 
bill may be protested for in the place where it is made payable, 
that is to say, protesting at the place where it is made payable is 
left to the discretion of the holder It is not compulsory, as 
under the English law, to protest at that place The holder at his 
option may protest where the drawee resides unless the payment 
has been made at or before maturity In any case no further 
presentment is necessary 


{y) Gtbbon v Cogion, (1809) 2 Camp, 188 
{z) Bhasyam 8i Adiga p 476 
(a) Halsbury Vol II p 538 
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104 . P'oreign bills of exchange must be protested 
_ . . . , . „ for dishonour when such protest 

IS required by the law of the place 
where they are drawn 


NOTES 

This section deals only with the foreign bills and not with 
foieign promissory notes Protest is, therefore, necessary for 
foreign bills only and not for foreign promissory notes or inland 
bills For ‘British India’ in the notes below should be read as 
the ‘Territory of India’ except Jammu and Kashmere, or the 
Provinces of Pakistan as the case may be {vide notes at pp 3, 8) 

Foreign bills: — It is foreign bills only that require 
protest Foreign bills may be of three classes, eg (i) Bills 
drawn outside British India and made payable at or drawn upon 
a person resident at a place outside British India, (n) Bills 
drawn outside British India and made payable in British India or 
drawn upon a person resident therein, (in) Bills drawn in British 
India but made payable outside British India or drawn upon a 
person lesident outside British India and not made payable in 
British India («’■) Therefore, the view that a bill of exchange, 
drawn upon a resident in British India is an inland bill wherever 
it may have been drawn and no protest is necessary (b) is pnma 
facie incorrect In coming to this conclusion the learned Judge 
says that the place of drawing is immaterial — a view hardly 
consistent with the wording of section 11 ante or with the English 
law on which the observation is sought to be based (Vide notes 
to Sec 11) It IS submitted, therefore, that if a bill is drawn 
outside British India upon a person m British India, protest is 
necessary as the bill is a foreign bill 

Protest is necessary only in the case of a foreign bill appear^ 
mg on its face to be such Where such a bill has been dishonoured 
by non-acceptance it must be protested for non-acceptance, but 
where it has not been so dishonoured but is dishonoured by non- 
payment it must be duly protested for non-payment, otherwise, 
the drawers and indorsers are discharged But a bill which is in 
reality a foreign bill but does not on the face of it appear to be so, 
need not be protested in the case of dishonour (c) A bill which 
has been protested for non-acceptance may subsequently be 
protested for non-payment (d) 

Reason of the rule: — Under the law of many countries 


(of*) Section' 11 ante 

(&) Ktdston v Seth Bros, 57 Cal 730} (1930) Cal 692, 129 IC 190 
(c) Halsbury Vol II p 536 
(rf) Ibid p 537 
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protest for dishonour by non-acceptance or non-payment is 
absolutely necessary and, therefore, to avoid risks by having- 
uniformity in international transactions, the present section 
requires protest in case of foreign bills But it is 
not all foreign bills -which require protest for dishonour It is 
only when the law of the place where such bills are drawn requires 
protest, that a protest is necessary under the Indian law Besides 
the above there is another reason of protest in case of foreign, 
bills It affords an authentic and satisfactory evidence of dis- 
honour to the drawer who from his residence abroad might 
experience a difficulty in making proper enquiries on the subject 
and be compelled to rely on the representation of the holder It 
also furnishes an indorsee with the best evidence to charge an 
antecedent party abroad, for foreign courts give credit to the act 
of the public functionary in the same manner as a protest under 
the seal of a foreign notary is evidence in our courts of the 
dishonour of a bill payable abroad (e) The use, and indeed 
the necessity of protest on foreign bills of exchange, in order to' 
prove in many cases the regularity of proceedings thereupon, is 
too obvious to warrant us in dispensing -with such an instrument 
in any case where the custom of merchants, as reported in the 
authorities of law, appears to have required it (/) Protest is 
essential as the holder cannot prove dishonour but can prove 
protest only (p) On proof of protest court shall presume the 
fact of dishonour {h) 

104 - A. For the purposes of this Act, where a bill 
or note is required to be protested 
enT^^prot^*^ equivai- a specified time or before 

some further proceeding' is taken, 
it is sufficient that the bill has been noted for protest 
before the expiration of the specified time or the taking 
of the proceeding, and the formal protest may be ex- 
tended at any time thereafter as of the date of the 
noting 


NOTES 

This section was added by section 6 of the Amending Act ir 
of 1885 Noting within the time allowed by law is essential and 
protest may follow any time after that and before suit Here 


{€) Byles 19th Ed 241 

if) Hoare v Cczenove, (1812) 16 East 391, (per Ellenborough) 
(f) Borough V Perkms, (1703) 1 Salk 131 
(h) Section 119 post 
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noting IS equivalent to protest Where an instrument is required 
by the statute to be protested before some further proceeding is 
taken, it is sufficient that the instrument has been noted for 
protest before the taking of that proceeding and the formal protest 
may be extended at any time thereafter as of the date of notaig" 
(z) Protest when drawn up relates back to the date of notmg. 


CHAPTER X 

Op Rpasonabpp Timp 

105 . In determining what is a reasonable time 
„ , , * for presentment for acceptance or 

payment, for giving notice of dis- 
honour and for noting, regard shall be had to the 
nature of the instrument and the usual course of dealing 
with respect to similar instruments, in calculating such 
time, public holidays shall be excluded 

NOTES 

There can be no strict line of demarcation between a 
reasonable time and an unreasonable time What is reasonable 
time in one case under a particular set of circumstances may not 
be so in another case where those circumstances do not exist 
"One decision goes but a little way to establish a precedent for 
the other” (j) Although the Madras High Court has held that 
what IS reasonable time is purely a question of fact (fe) it is 
really a mixed question of law and fact (0 The factors such as 
the distance between the parties, the available communication, 
the usual course of dealing, and the nature of the instrument must 
be considered by the court m arriving at a decision as to whether 
the particular time in the case is in law reasonable (m) Thus, 
where a hundi payable at sight was drawn on the March in 
Lyallpur upon a firm at Karachi and put into circulation on the 


fi) Halsbury Vol Up 538 

(;) Daniel, Sec 604 

(k) Senav Nmr, SI Mad 364 

(P Bahadur v Gkulub, 11 Lah 34, (1929) Lah 577, 116 IC 887? 
Mattlal v 'Chogetmtll, 11 Cal 344, Katast v Daulat, 1 Lah LJ_ 
158, 56 I C 936, 

(m) Ibid 
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2nd of April, the period of 11 days taken for presentment was 
not held unreasonable in view of the circumstances stated 
above (n) 

Re Bills — ^What constitutes reasonable time also varies 
according to the nature of the instruments (o) Thus, a bill 
payable on demand cannot be placed on the same footing 
as a promissory note payable on demand, nor does a cheque 
fall into the catagory of either of the two Different considera- 
tions will weigh with the court in determining what will cons- 
titute a reasonable time with lespect to the presentation for pay- 
ment of each class of the aforesaid instruments The reasonable- 
ness of the time for piesenting a bill of exchange for payment 
IS a mixed question of law and fact depending on the particular 
circumstances of the case (p) Bills on demand are meant for 
immediate payment while the notes on demand are not meant 
for immediate payment as they are contim^ing securities , and, 
therefore, leasonable time for presentment of the two will be 
different (q) 

A bill payable on demand should be presented the next day 
after the payee has leceived it if the parties live m the same 
place If the bill be sent by post for presentment it must be 
presented for payment on the day following the day of 
receipt (r) 

Re Pronotess — It has already been staled that a pronote 
payable on demand differs from a bill payable on demand as the 
former is, and the latter is not, a continuing security The effect 
of this IS that such a pronote is not meant for immediate 
payment and, therefore, a more liberal construction may be given 
to a reasonable time in the case of presentment for payment of 
promissory notes than m the case of bills 

Re Cheques: — Cheques are not generally intended by the 
drawer for being long in circulation, and, therefore, the holder 
must present it for payment as early as he can (s) If the 
holder, without presenting it early, keeps it in his hand longer 
than IS necessary he does so at his own risk Although the 
drawer remains liable, except to the extent of the loss suffered 
by him on account of the laches of the holder, the intermediate 
paities will be absolutely discharged by non-presentation within 


(n) Katast v Daulat, 1 Lah LJ 158, 56 I C 936 

(o) Bahadur Y Ghulub, 11 Lah 34, (1929) Lah 577, 116 I C 887 

(p) Ibid, Katast v Daulat, 1 Lah LJ 158, 56 I C 936 

(q) Jagammtha v Lakshmman, 47 MLJ 475 , 35 ML J 120, (1925) 
Mad 132, 80 I C 932 

(r) Daniel, Section 603 

(s) See Section 73 ante 
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a reasonable time Cheques have, therefore, to be presented not 
later than on the next day after they are received, if the place 
of delivery and payment be the same (^), before the closing* of 
the banking hours (u) But if the place of delivery be different 
from where it is payable, the cheque will have to be sent on 
the day following the day of delivery to the place of payment 
either by post or through a messenger and the presentation for 
payment will be considered to be made within a reasonable time 
if it IS done on the next day following its receipt In 
calculating such reasonable time public holidays are to be 
excluded The same rule will apply if the holder does not receive 
the instrument directly from the drawer but receives it by 
endorsement or delivery from the payee — the intermediate parties 
each getting a day to take the necessary steps (See also notes 
to sections 73 and 8^ ) 

In the case of dishonour it must, as has already been stated, 
be noted on the same day although protest may follow later (v) 
The application of this strict law will entail considerable 
hardship in this country as there are no notaries in the Mofussil 
and as there is no provision of noting and protesting by a 
householder or a substantial person of the locality when notaries 
are not available 

106 . If the holder and the party to whom notice 

Reasonable time of dishonour IS given carry on 

giving notice of dis- business or live (as the case may 
honour different places, such notice 

IS given within a reasonable time if it is despatched by 
the next post or on the day next after the day of 
dishonour 

If the said parties carry on business or live in the 
same place, such notice is given withm a reasonable time 
if it IS despatched in time to reach its destination on 
the day next after the day of dishonour 

NOTES 

This section deals with the time of notice of dishonour It 
lays down a definite time when such notice of dishonour shall 


(f) Rickford v Rtdge, (1810) 2 Camp 587 

(m) Harev Henty, (1861) 30 LJCP 302, Predeaux v Cnddle, (19p9> 
LR 4QB 455 
{v) B of E Act, Sec 51 (n) 
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be given When the parties live in different places it is the 
time of despatch that is material, no matter when the notice 
reaches But when the parties live m the same place the time of 
despatch of the notice should be such that the notice reaches the 
-party on the next day after the day of dishonour The distinc- 
tion made between the two cases is due to obvious reasons Where 
the parties live in different places the time of reaching of the 
notice would depend on the distance and the nature of commu- 
nication Therefore, in such cases it is the time of despatch 
that can be fixed and not the time of reaching of the notice 
which is dependant on uncertain factors There is something 
vague in the section When the parties live m different places, 
if the notice is not despatched by the next post but the other 
alternative time provided for m the first paragraph of the section 
e g the next day be availed of to despatch the notice, will it be 
sufficient to send the notice by the last post of the next day if 
there are more than one post on the same day^ The point is 
not clearly stated But it is submitted that since the whole of 
the next day can be availed of, it will be a sufficient notice if it is 
sent by the last post But what will be the position if there be 
one post on the day of dishonour but none on the next day^ 
Since the word used is ^despatched’ it will, it is conceived, be 
a good notice if it is merely posted on the next day 

Exclusion of time — -If, however, the holder takes some 
time to ascertain the address of the person to whom the notice 
IS to be sent the time spent therefor will be excluded from the 
time necessary for giving notice of dishonour (w) So also 
public holidays are to be excluded {x) Time is an element of 
utmost importance in regard to the sending of the notice of 
dishonour It must be given within a reasonable lime after dis- 
honour (y) 

Notice may be given as soon as it is dishonoured (z') If it 
IS given on the last day of grace, no right of action acciues until 
the following day The acceptor or the maker can make 
payment even after dishonour before the last day of grace 
expires (a) 

Post: — If in the ordinary course of post the notice would 
reach its destination on the right day it is sufficient (&) Post 


im) Ftrth v ThrmJi, (1828) 8 B & C 387 

{x) Wnght v Shaw Cross, (1819) 2 B & Aid 501 (n) 

<y) Htrschfield V Smith, (1866) LRICP 340 

(z| Bahadur v GhuJub, 11 Lah 34, (1929) Lah 577, 116 IC 887 

{a) Kennedy v Tkamas, (1847) 2 QB 759 

ib) Hilton V Fair dough, (1811) 12 RR 766 
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marks are presumptive, but not conclusive, evidence of the date 
of posting (c) 

Hundis: — In the absence of custom or local usage to the 
contrary the rule of notice of dishonour laid down in this 
section will apply to hundis Prior to the passing of this Act 
the rule of notice of dishonour in case of hundis was not so 
strict under the Hindu Law Merchant Reasonable notice and 
nc.<- immediate notice of dishonour was necessary (d) Reason- 
able time was determined by the custom of the locality A 
delay of ten months (e), and a delay of 27 days (/) were not 
found unreasonable according to the respective custom of the 
localities 

107 . A party receiving notice of dishonour, 
who seeks to enforce his right 
irS^^mg^udTmtiS against a prior party, transmits 

the notice within a reasonable 
time if he transmits it within the same time after its 
receipt as he would have had to give notice if he had 
been the holder 


NOTES 

We have seen that under the previous section a paity must 
give notice of dishonour within a reasonable time 'le on the next 
day after the day of dishonour The same rule will apply to each 
of the parties to a negotiable instrument who seeks to bind his 
prior party by giving him notice of dishonour That is to say, 
each party will have only one clear day to send a notice of dis- 
honour to a prior party, whether immediate or not, sought to be 
made liable under the instrument Each party will be bound 
to despatch his notice to every other party on the next 
day after the day he himself receives it Thus, where a 
bill passed through, say, five persons all of whom lived in the 
same place and the bill was dishonoured, the holder gave 
notice on the same day to the fifth endorser who on the next 
day gave it to the fourth, and so the fourth to the third, and so 
on, die notices were good (g) But if the holder, in such a 
case, wanted to give notice to the first endorser direct he would 
have to do so on the next day after the day of dishonour and 


(c) Stocken v Colhn, (1S41) 7 M & W 515 
Id) Megfat v Gokaldas, 7BHCR (OCJ) 127 

(^) Han't V Krishna, 17 WR 442, Ammt Ram v Nuthall, 21 WR 62 
</) Bahadur v Ghulub, 11 Lah 34, (1929) Lah 577, 116 IC 887 
(g) HtUon V Shepherd, (1796) 6 East 19 (n) 
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would not be able to extend the time of such notice by having 
as many days as there were endorsers {h) 

The provisions of sections 93, 94, 105, 106, 107 show that 
the holder of a bill of exchange or hundi is bound to give notice 
of dishonour at the earliest opportunity to all the parties whom 
he desires to make liable thereon (t) 


CHAPTER XI 

Of Acci^ptancf and Payment for Honour 
AND Rfffrfncf in Case of Need 

108 . When a bill of exchange has been noted or 
. ^ , , protested for non-acceptance or 

for better security, any person 
not being a party already liable thereon may, 
with the consent of the holder, by writing on the bill, 
accept the same for the honour of any party 
thereto * * * * 


NOTES 

The section has been enacted for saving the honour and 
credit of, and to prevent legal proceedings from being taken 
against, parties to the bill, who may be away from the place of 
dishonour by non-acceptance by the drawee When for the 
default of the drawee in accepting a bill the parties thereto become 
liable to be proceeded with, a person, who is not a party to the bill, 
and, therefore, not liable on it, can step in and accept the bill for 
honour m place of the defaulting drawee with the consent of the 
holder (;) The result of an acceptance for honour will be that, 
under certain conditions, such an acceptor makes himself liable to 
all the parties subsequent to the party on whose behalf such accep- 
tance IS made {k) This section has no application to promissory 
notes and, therefore, if a person accepts such a note he does so 


(h) Jagannath v Rcmdas, 25 I C 881 
(j) (1914) PLR 243, (1914) PWR 104 

(;) B of E Act, Sec 65(i) 

{k) Sec 111 post 
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at his own risk and the maker of the note or any other party 
thereto does not make himself liable to him for reimbursement 
This rule Has not been extended to promissory notes by the 
Law Merchant as such notes are not made payable in a 
foreign country and the necessity of intervention like the one 
provided for here does not arise In the case of bills there 
can be a series of such acceptances for honour but there cannot 
be an acceptance for honour of a part of the bill 

Permission of Holder* — It is only a stranger who can 
accept a bill for honour, but he must do so with the consent 
of the holder Such consent is necessary for obvious reason. 
On dishonour the holder acquires an immediate right of 
recourse against all the prior parties and he can forthwith 
recover his money by suit But m the case of acceptance 
for honour thi§ right of the holder is waived and it will be 
manifestly unjust to allow such an important right of the holder 
to be curtailed without his consent He is given an opportunity 
to consider whether, having regard to the financial position 
of the stranger, he would be satisfied with his acceptance and 
would forego his piesent right of recourse It is possible that 
the stranger, willing to accept the bill for honour, is not a man 
of substance and has no credit but still on account of his 
acceptance the holder will have to wait for payment till maturity 
of the bill and meanwhile the drawer or any other indorser 
may become insolvent to the prejudice of the holder To avoid 
all this the consent of the holder has been made a condition 
precedent to such an acceptance 

Who can accept: — It has been stated before that only a 
stranger, who has no present liability under the bill, can accept 
a bill for honour A drawee of a bill who does not accept it 
when presented to him is a person who is not a party to the 
bill and is not liable under it By non-acceptance he reduces 
himself to the position of a stranger and, therefore, can be 
an acceptor for honour But if the drawee after refusal to 
accept promises to pay before noting and protest, he will not 
be an acceptor for honour because there cannot be an acceptor 
for honour before noting and protest 

The Amendment: — ^Hot only noting or protesting and 
consent of the holder were formerly necessary for acceptance 
for honour but a notarial certificate of a declaration was also 
necessary stating that a third party would accept the 
dishonoured bill for the honour of some party The second 
part of the section ran thus, ''unless the person who intends 
to accept supra protest declares, in the presence of a notary,, 
that he does it for honour and has such declaration duly 

17 
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recorded in the notarial register at the time, his acceptance 
shall be a nullity ” By the Amending Act II of 1885 this clause 
has been repealed 

109. A person desiring to accept for honour must, 
by writing on the bill under his 
h<SS hand, declare that he accepts under 

protest the protested bill for the 
honour of the drawer or of a particular indorser whom 
he names, or generally for honour ^ ^ ^ ^ 

NOTES 

The words 'Ty writing on the bill under his hand'' have 
been substituted for the words “in the presence of a notary 
public subscribe the bill with his own hand and," and the words 
“and such declaration must be xecorded by the notary m his 
register" which occurred after the words "generally for honour' 
liave been repealed by section 8 of the Amending Act II of 
1885 The result of the amendments is that the person desiring 
to accept for honour need not now appear before a notary to 
make a declaration that he is accepting a bill for honour and to 
get It noted m the notarial register The law as it stands at 
present requires the acceptor 

(I) to write on the bill itself under his own hand 

(II) that he accepts the protested bill for the honour of 
so and so or generally for honour 

There xs no form of such acceptance If the formalities 
noted above are complied with, the acceptance is valid Such 
acceptance may be written across the bill or on any part of the 
bill "Accepted supra protest,' or "accepted S P , or "Accepted 
supra protest for the honour of A B for Rs — ' are sufficient but 
in each case it must bear the signature of the acceptor (/) 

110* Where the acceptance does not express for 

Acceptance not speafy- whose honour it IS made, It shall 
ing for whose honour it be deemed to be made for the 

honour of the drawer 

NOTES 

When a bill is not accepted for the honour of any particular 
party but is accepted generally for honour as laid down m the 


(/) B of Ex Act, Sec 65(3) 
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previous section it will be presumed to have been accepted for 
the honour of the drawer (m) 

111. An acceptor for honour binds himself to all 
^ ^ ^ , parties subsequent to the party for 

for honom ^ acceptor ^j^ose honour he accepts to pay 

the amount of the bill if the drawee 
do not and such party and all prior parties are liable 
in their respective capacities to compensate the acceptor 
for honour for all loss or damage sustained by him in 
consequence of such acceptance 

But -an acceptor for honour is not liable to the 
holder of the bill unless it is presented (or in case the 
address given by such acceptor on the bill is a place 
other than the place where the bill is made payable), 
forwarded for presentment, not later than the day next 
after the day of its maturity 

NOTES 

This section deals with the rights and liabilities of the 
acceptor for honout The acceptor for honour virtually places 
himself m the same position as the party for whose honour 
he accepts He is liable to the holder and all parties subsequent 
to the parly for whose honour he accepts His liability 
is, however, a qualified one The acceptance for honour is in 
its nature qualified and amounts only to a collateral engagement, 
that IS, an undertaking to pay, if the original drawee, upon 
presentment for payment, should persist in dishonouring the 
bill (n) The liability of the acceptor for honour will arise 
if, (i) the bill IS presented to the drawee for payment at its 
maturity, (ii) the drawee refuses payment and the bill is noted 
or protested for non-payment (o), (ui) and the bill is presented 
to acceptor for honour If these conditions are not fulfilled an 
acceptor for honour will not be made liable 

Rights: — The acceptor for honour being a person who 
does not derive any personal advantage out of the bill but only 
goes to do some gratuitous good to the person for whose honour 
he accepts the bill it is only just and proper that he shall not 


(m) B of Ex Act, Sec 65(4) 

(n) Hoare v Cazenave, (1B12) 16 East, 391 

(o) Sec 112 post 
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suffer eventually but shall be allowed to be reimbursed for any 
payment he has to make for such acceptance He is, therefore, 
entitled to recover from the party for whose honour he accepts 
the bill and all parties prior to such party {p) 

Estoppel: — The acceptor for honour being liable to all 
the parties subsequent to the one for whom he accepts, an 
estoppel which can be pleaded against such party can be pleaded 
against him also, or, m other words, he subjects himself- to all 
the equities and liabilities to which the party for whose honour 
he accepts the bill was S'ubjected to Therefore, if he is an 
acceptor for honour for the drawer he cannot, like the drawer, 
plead that the payee is a fictitious person but can, as the drawer 
himself can, set up the plea that the signature of the drawer is 
not genuine (g) 

Presentment to acceptor for honour: — ^We have seen 
that one of the conditions precedent to the liability of an 
acceptor for honour is that the bill should be presented to 
him for payment The question that arises is 'when is such 
presentment to be made It is laid down in the second 
paragraph of this section that the instrument should be presented 
to the acceptor for honour not later than the next day following 
the day of dishonour, but when the address given by such 
acceptor is at a place different from the one where it is payable 
it will be sufficient to forward the bill for 'presentment on the 
day next after the day of matunty (r) 

In case of acceptance for honour of a bill payable after 
sight its maturity is calculated from the date of acceptance for 
honour (s) 

112 . An acceptor for honour cannot be charged 
unless the bill has at its maturity 
hoSf marb^Wd been presented to the drawee for 

payment, and has been dishonour- 
ed by him, and noted or protested for such dishonour 

NOTES 

An acceptor for honour can be made liable only when the 
bill has been presented to him after it has been presented for 
payment to the drawee and noted and protested for dishonour by 


iP) Byles (17th Ed ) p 217 

iq) Indian Evidence Act, Sec 117 (Explanation 1) 

(r) B of Ex Act, Sec 67(2) 

(s) Sec 23 ante 
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non-payment Therefore, if the acceptor for honour pays the 
money before presentment to the drawee or before it is noted 
and protested for non-payment by the drawee, he cannot recover 
the amount so paid from the person for whose honour he has 
accepted it or from any party prior to such party (/) (See also 
the notes to section 111 ante) 

Presentment to drawee when essential: — ^Whether 
presentment to the drawee for payment by him is or is not 
essential as a pre-requisite to an action against the acceptor for 
honour depends upon the nature of obligation of an acceptor for 
honour of the drawer or the indorser If an acceptance in terms 
be an engagement by the party giving it that he will pay the bill 
when it becomes due and entitles the holder to look to him in the 
first instance without a previous resort to any other person then 
no piesentment to the drawee for payment is necessary But if 
the acceptance is in its natui e qualified and amounts to a collateral 
engagement only it is an undertaking to pay if the original drawee 
upon presentment do not pay and in such a case a protest and 
presentment to the drawee will be an essential pre-requisite to 
an action against the acceptor for honour A second resort to 
the drawee for payment is necessary, for, effects often reach the 
drawee who has refused acceptance in the first instance out of 
which the bill may and would be satisfied if presented to him again 
when the period of payment has arrived And the drawer is 
entitled to the chance of benefit to arise from such second demand, 
or, at any rate, to the benefit of evidence that the demand has 
been duly made without effect {u) When the bill on present- 
ment by the holder to the drawee for payment is dishonoured, a 
further noting or protest is necessary before the acceptor for 
honour can be made liable (t/) 


exchange 


has been noted 


or 


113. When a bill of 

protested for non-payment, any person may 
^ ^ t. pay the same for the honour 

Payme.t for honour 

same, provided that the person so paying' or his agent m 
that behalf has previously declared before a notary 
public the party for ■whose honour he pays, and that such 
declaration has been recorded by such notary public 


it) Wtlhams v Genttudne, (1827) 7 B & C 468 
(u) Haare v Cazenove^ (1812) 16 East 391 
{v) Bhasyam and Adiga p 494 



262 


NI^GOTIABM INSTRUMEJNTS AC'T 


[Chap XI 


NOTES 

This section provides for payment for honour and is an 
exception to the ordinary rule that a voluntary payment of debt 
of one by another is not enforcible in law, that is to say, when 
a person makes a voluntary payment of the debt of another he 
cannot recover the amount from the latter In the case of some 
negotiable instruments, however, this ordinary rule of law does 
not apply and the person who makes such voluntary pa3nnenC 
that IS, a payment for honour, can recover the amount from the 
person for whose honour the amount is paid and from all parties 
prior to him This exceptional rule in favour of bills of exchange 
has been made in the interest of trade and commerce to enable 
friends and relations to save the prestige and credit of the drawers 
and indorsers in the mercantile world by making voluntary pay- 
ments, after dishonour and noting or protest This rule does 
not, however, apply to all negotiable instruments, e g , promissory 
notes which are not meant for circulation and, therefore, a person 
who makes a voluntary payment of a debt due on a promissory 
note may not recover it from the drawer or indorser But 
according to Chalmers a promissory note is sometimes but very 
rarely paid supra protest (w) The section does not apply to a 
^^drawee in case of need"' in a bill of exchange 

Who can pay for honour: — We have seen that under 
section 108 an acceptance for honour can be made only by a 
stranger, that is, one who is not a party to the instrument and has 
no existing liability under it But unlike acceptance for honour, 
a payment for honour can be made by any person— a stranger as 
well as a party to the instrument having an existing liability under 
it Thus, the drawee or any endorser may pay for honour but 
such payment does not, in fact, place him in a better position than 
he will be, if he makes the payment on his own behalf and not 
for honour It would, therefore, seem that payment for honour 
by a party to the bill is almost a misnomer having had no practical 
advantage for it On payment stcpra protest the bill ceases to 
be negotiable (^) 

Time for making payment for honour: — ^As in the case 
of acceptance for honour so in the case of pa3mient for honour 
there must be dishonour, ^ e , refusal to pay the bill And after 
this dishonour the bill should be noted or protested for non- 
payment before any payment for honour of any party liable under 


(w) Chalmers (10th Ed ) p 271 

S M Bhotat v Yokohama Specie Bank, 1941 Rang 270 197 I C 
890 

(x) Re Overend Gumey Co, Ex-parte Swan (1868) LR 6 Eq 344 
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it can be legally made Any payment made before noting or 
protest will not be payment for honour and will be without the 
attendant rights of payment for honour 

How such payment to be made* — Previous to the pay- 
ment, the party making the payment or his agent (i) must appear 
and make a declaration before a notary public as to the party on 
whose behalf he is making the payment and (ii) such declaration 
by the party or his agent must be recorded by the notary public 
If either of the two formalities, e g , the declaration and the 
recording be not complied with, the payment will not be a payment 
for honour but a voluntary payment The words “or by his 
agent in that behalf” in this section have been inserted by 
section 9 of Amending Act II of 1885 

Holder bound to accept payment: — ^Unlike an acceptance 
for honour, which requires the consent of the holder and which 
the holder may or may not allow, a payment for honour does not 
require any such consent The holder cannot refuse to accept 
any such payment for the simple reason that by such acceptance 
of payment his position cannot be prejudicially aflfected and the 
reasons which can be urged against an acceptance for honour 
without the holder’s consent cannot obviously exist here. If,, 
therefore, a holder refuses to accept such payment he loses his^ 
right of recourse against the party who would be discharged by 
such payment (y) On payment the payer becomes entitled to 
the bill and the protest (a) 

Two or more ofifer* for payment: — ^When there are more 

than one person willing to make payments for honour of different 
parties the position admits of some difficulty There is no 
express provision in this Act as to what the holder should dot 
Under the English law, however, the holder is to accept the 
payment of the person who will discharge the largest number of 
persons liable under the bill (o) It is submitted that the same 
rule should be followed here 

114. Any person so paying is entitled to all 
the rights, in respect of the bill, o£ 
the holder at the time of such 
payment, and may recover from 
the party for whose honour he pays all sums so paid, 
with interest thereon and with all expenses properly 
incurred in making such payment 


(y) B of E Act, Sec 68(7) 
ix) Ibid Sec 68(6) 

(o) Ibid Sec 68(2) 
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NOTES 

The payer for honour acquires all the rights of the holder 
whom he pays and becomes entitled to all the remedies of such 
holder on the instrument His position is the position of an 
endorsee although there is no endorsement A person who takes 
up a bill suupra protest for the benefit of a particular party to the 
bill, succeeds to the title of the person from whom, and not for 
whom he receives it and has all the title of that person to sue 
upon the bill, except that it discharges all the parties subsequent 
to the one for whose honour he tak^es it up, that is, he succeeds 
to both the rights and the duties of the holder as regards the party 
for whose honour he pays and all parties prior to him (&) He 
can, therefore, enforce his rights aiad remedies against the person 
for whose honour he pays and all parties prior to him The 
payer steps into the shoes of the holder and is, therefore, subject 
to the same disabilities as the holder, that is, he cannot sue prior 
parties if they have not received notice of dishonour (c), nor 
can he recover anything if an endorsement turns out to be a 
forgery (d) He cannot recover the amount from the holder 
unless he gives notice of the mistake on the very day of payment 

What a payer for honour can recover: — The person 
making payment for honour can only recover the amount he has 
paid with interest thereon plus the incidental costs including the 
notarial charges He cannot recover more than that or what is 
due on the bill On making the payment he is entitled to the 
bill and the protest 

115 . Where a drawee in case of need is 
named m a bill of exchang'e, or in 
Drawee in case of need any indorsement thereon, the bill 

IS not dishonoured until it has 
been dishonoured by such drawee 

NOTES 

The section deals with dishonour of bills by a drawee in case 
of need A bill is said to be dishonoured by non-acceptance 
when the drawee makes default in acceptance after presentment 
to him (^) Presentment is essential where it is not excused 
Therefore, dishonour of a bill by a drawee m case of need implies 


(fr) Re Overend Ourney & Co , Ex-parte Swan, (1868) LR 6 Eq 344 
(c) Goodallv Polktll, (1845) 14 LJCP 146 
(■d) Dam^ Sec 1257 
(e) Section 91 ante 
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that the bill has to'be presented before him for acceptance This 
section makes the presentment to the drawee in case of need 
obligatory on the holder and the non-presentment of the bill to 
him absolves the drawer from all liability (/) Such presentment 
is to be made within a reasonable time like presentment to 
an acceptor for honour 

116. A drawee in case of need may accept and 
Acceptance and pay- pay the bill of exchange without 
ment without protest previous protest 

NOTES 

Previous protest is not necessary m case of acceptance and 
payment of a bill by a drawee in case of need When a drawee 
in case of need pays the bill the drawer becomes liable to him for 
the full amount (i^') 


CHAPTER XII 
OS' Compensation 

117. The compensation payable in case of 
dishonour of a promissory note, 
compensa- exchange or cheque, by 

any party liable to the holder 
or any indorsee, shall >1* * * be determined by the 

following rules — 

(a) the holder is entitled to the amount due 
upon the instrument, together with the 
expenses properly incurred in presenting, 
noting and protesting it , 

(£>) when the person charged resides at a 
place different from that at which the 
instrument was payable, the holder is 


*(/ ) Bahadw v Ghulub, 11 l-ah 34; (1929) Lah. 577 , 116 I C 887 ; Joku 
V KarachwcOa & Co, 1938 Bom 364 177 I C 484 
<£) Darnel, Sec 111 
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entitled to receive such' sum at the 
current rate of exchange between the two 
places , 

(c) an indorser who, being liable, has paid 

the amount due on the same is entitled 
to the amount so paid with mterest at 
six per centum per annum from the 
date of payment until tender or realiza- 
tion thereof, together with all expenses 
caused by the dishonour and payment , 

(d) when the person charged and such 

indorser reside at ditferent places, the 
indorser is entitled to receive such sum 
at the current rate of exchange between 
the two places , 

(e) the party entitled to compensation may 

draw a bill upon the party liable to 
compensate him, payable at sight or 
on demand, for the amount due to 
him, together with all expenses properly 
incurred by him Such bill must be 
accompanied by the instrument dis- 
honoured and the protest thereof (if 
any) If such bill is dishonoured, the 
party dishonouring the same is liable 
to make compensation thereof in the 
same manner as in the case of the 
original bill 

NOTES 

This section lays down the rules for determining the amount 
of compensation winch the holder or an indorsee of a negotiable 
instrument may claim from a party liable on the same Under 
this section what is realisable is not the debt but only compensa- 
tion This difference is noticeable Thus, where the manager 
of a Hindu joint family incurred a debt for the benefit of the 
family and executed a pronote for the same which was endorsed 
by the payee to a third party without assigning the debt as well, 
the endorsee could sue on the pronote alone and not the debt and 
the decree obtained by him on the pronote against the maker 
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being one for compensation and not for the debt could not be 
executed against the other membersi. of the family by invoking the 
principles of Hindu law (g^) 

Clause (a). Holder^s amount: — Clause (a) deals with 
the amount the holder is entitled to have The holder is entitled 
to the amount due upon the instrument together with all the 
legitimate expenses incurred in presenting, noting and protesting 
it It does not matter if the holder has paid a less amount for 
the instrument than what is due upon it (h) The amount due 
on the instrument means the principal amount plus interest at 
the rate specified in the instrument (i) or where no rate is 
specified at the rate of six per cent (;) 

Expenses: — All the expenses properly incurred for 
making presentment for acceptance and for payment as well as 
the notarial and other charges incurred for noting and protesting 
it are recoverable from the person liable on the instrument 
This section is wider than the corresponding section of the Bills 
of Exchange Act (k) under which a holder can recover expenses 
of protest only if such protest is necessary Thus, under the 
English law an inland bill does not require protest for better 
security and any expenses incurred for the protest of such bills 
will not be chargeable against the person liable There is, how- 
ever, no such restriction under the Indian Law and, therefore, such 
expenses will be recoverable here Expenses incurred for notice 
of dishonour to the drawer and to the endorsers or any loss which 
IS not the result of non-payment of the bill are not recoverable (1) 
Commission allowed to an agent for collection of the bill is 
recoverable (m) but the section is silent on the point 

Clause (b) Re. Exchange* — ^Where a bill is drawn or 
indorsed and made payable in the same place, the question of any 
loss on this head, by dishonour, does not arise as the payment 
has to be made in the same currency But when a bill is drawn 
or indorsed m one country and is payable in another, its dishonour 
will necessarily cause some loss owing to the difference m the 
currency between the countries and the measure of such loss is 
called Re-Exchange 

If the person liable on the instrument resides m a country 
different from the country where the bill xs payable, the holder 


Ramanathan v Nuthuraman, 1942 Mad 161 201 ICS 
(^) Reid V Furmval, 5 C & P. 499 
(*) Section 79 mtte 
(;) Sec 80 ante 
(k) Sec 57(1) clause (c)* 

(/) Woolsey v Crmejord, (1810) 2 Camp 445 
(m) Chitty (11th Ed ) p 441 
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IS entitled to receive the sum at the current rate of exchange 
“between the two countries The holder is entitled in such a 
case to an amount due on the instrument m the currency of the 
country where it is payable and he should not suffer any loss on 
account of the difference in the rate of exchange between the 
two countries If an ordinary bill of exchange is drawn m one 
country the holder, who has contracted for the transfer of funds 
fiom one country to the other, almost necessarily sustains 
damages by the dishonour of the bill He must take other means 
to put himself in funds in the country where the bill was 
payable Hence the right to re-exchange which is the measure 
of those damages {n) 

The current rate of exchange may vary from day to day 
The question that, therefore, arises is "to current rate of what 
dale IS the holdei entitled^' The date of dishonour, or the date 
of demand or the date of suit or judgment^ Although the 
section IS silent on this point it is now settled law that it should 
he the rate current on the day of dishonour (o) and the holder 
in such a case is entitled to receive from the drawer or the 
endorser the value at the rate of exchange on the day on which 
the bill was dishonoured {p) The rate of exchange can be fixed 
by special agreement by an instrument (g) but no oral agreement 
is admissible (r) 

Clause (c) Indorser’s right to compensation: — ^Under 
this clause an indorser who, having a subsisting liability under 
the instrument, has made payment of the same is entitled to 
recover the amount he has paid with interest at the rate of six 
per cent per annum from the date of payment until tender or 
realisation of the amount along with all costs caused by the^ dis- 
“honour and non-payment An endorser who has no subsisting 
liability, as for instance, one who has been discharged from 
liability by the failure of the holder in giving him notice, or an 
indorser without consideration and not liable to the indorsee, 
making the pa}ment is not entitled to recover the amount A 
party, not liable under the instrument, can suffer no damage by 
dishonour and non-payment and, therefore, the question of com- 
pensation of such a party cannot arise 

An indorser can charge all the expenses incurred from his 
prior party but in the absence of any contract for indemnity or 


(«) Wtlltams V Ayersy (1877) SAC 133 

{o) Muller v Atmtllahj 51 Cal 320 

ip) Wtlltams V AyerSy (1877) SAC 133 

<^) Re Hadgesm & Ca^ ktc Ltd, (1920) WN 198 

<r) ^Cahnv Boulken, (1920) 36 TLR 767 
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of a request by the prior party to defend the action by the holder 
against the indorser he is not entitled to the costs of the case (s) 

Clause (d) Indorser^s Right to Re- Exchange: — ^The 

indorser like the holder under clause (b) is entitled to 
re-exchange The rules laid down in the section will apply to 
the drawer as well (t) 

Clause (e). Drawing bill for compensation: — ^Under this 
clause the person who is entitled to compensation for dishonour 
as laid down in the previous clauses can draw a bill payable at 
sight or on demand, on any party who is liable to compensate 
him for the amount due to him, together with all the expenses 
properly incurred by him The bill will also cover the difference 
of exchange between the two countries when the bill dishonoured 
was drawn m one country and made payable in another A bill 
so drawn for the compensation money and incidental charges 
above referred to is called a ‘‘redraft Such a bill must be 
accompanied by the instrument dishonoured and the protest if 
any, otherwise it will not be enforcible The position of the 
newly drawn bill will be similar to that of the dishonoured bill 
in relation to the question of compensation A dishonoured 
redraft may give rise to another on the same terms and conditions 
set forth above An endorser who pays a redraft may, in like 
manner, draw a bill on an antecedent party, the bill being nego- 
tiated at the place where the dishonoured bill was payable (u) 

For compensation payable by a banker for dishonouring a 
customer's cheque see section 31 ante 


CHAPTER XIII 

SPieCIAI, RuI,E^S op EviDpNCp 

118 . Until the contrary is proved, the fol- 

Presumptions as to lowing" presumptions shall be 
negotiable instruments made — 

(o) that every negotiable instrument was 
^ made or drawn for consideration, 

of consideration, every such instrument, 

when it has been accepted, indorsed. 


(s) Dawson V Mo^goftf (1829) 9B & C 618 

(0 B of E Act, Sec 57 

(«;) Melhsh V Stmeon, (1794) 2 H B1 378 
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negotiated or transferred, was accepted, 
indorsed, negotiated or transferred for 
consideration; 

(&) that every negotiable instrument bearing a 
, date was made or drawn on 

as ta date, j 

such date, 

(c) that every accepted bill of exchange 

as to time of was accepted within a reasonable 
acceptance, time after Its date and before 

its maturity, 

(d) that every transfer of a negotiable 

as to tune of instrument was made before its 

transfer, maturity , 

(e) that the indorsements appearing upon a 

as to order of negotiable mstrument were made 
mdorsement, m the order in which they 

appear thereon, 

(/) that a lost promissory note, bill of 

astostamp, exchange or cheque was duly 
stamped, 

(g) that the holder of a negotiable inetru- 
ftathoiderisa ment IS a holder m due course 
cour^ Provided that where the instru- 

ment has been obtained from its lawful 
owner, or from any person in lawful 
custody thereof, by means of an offence or 
fraud, or has been obtained from the 
maker or acceptor thereof by means of 
an offence or fraud, or for unlawful 
consideration, the burden of proving that 
the holder is a holder in due course 
lies upon him 

NOTES 

This chapter lays down special rules of evidence applicable 
only to negotiable instruments and not to instruments which are 
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not negotiable (v) These special rules apply as between the parties 
to the instruments or those claiming under them 

Clause (a) — Presumption as to consideration — 

This section which confers certain special privileges on a 
negotiable instrument is a relaxation of the ordinary rule of law 
under which the plaintiff has to prove what he alleges, the most 
important being consideration The words Tor consideration' as 
used in this clause are quite general and not limited to considera- 
tion mentioned in the instrument (z/^) An instrument without 
consideration is void and in order to enforce an instrument the 
plaintiff has, under the ordinary rule of law, not only to prove its 
execution but also the passing of consideration Failure to prove 
the passing of consideration will lead to the dismissal of the case 
A negotiable instrument which has been designed for facility of 
tiade and commerce would fail of its effect if duiing its currency 
every holder is suing on it were to prove the passing of considera- 
tion from the stall in order to get a decree as no body would, in 
such a state of uncerimnty, go to have recourse to it The result 
would be that trade and commerce would suffer 

To obviate this difficulty it has been laid down that every 
negotiable instrument must be presumed to be honest at its 
inception and to have been made drawn, accepted or indorsed for 
consideration These provisions of the section are imperative 
and the court is bound to draw the initial presumption that thie 
consideration has passed if the execution of the instrument is 
admitted or proved (m) and the onus lies on the defendant to prove 
that there was no consideration (jr) The view that where the 
defendant pleads that his signature was taken in a blank paper 
must mean a denial of execution throwing the onus of proving 
the passing of consideration on the plaintiff appears to 

militate against the accepted principle to prove that the document 


B^trkatuUah v Mohamad, 1925 Lah 272, 6 LahL J 542, 84 I C 866, 
Htralol V Ra^kumar, 12 C L J 470, 8 I C 796, Bnj v Rom, 13 
FatLT 506, 1932 Pat 324, Venkataram v Valh Akkat, 58 Mad 
693, 68 ML J 81, 1935 Mad 181, 1935 MWN 1, 153 I C 944 

<«;*) Anumoleer v Ghattaruju, 1937 Mad 182, 167 IC 819 
<v*) Ramcmt v Smjya, 1943 Cal 22, 46 CWN 340, 75 CL J 404, 204 
IC 259 

<'«r) Rtshtkesh v Bnymohon, 1941 OWN 613, 193 IC 863, / K Shako 
V Dulah, 1939 Rang 334, 183 IC 615, Gtrwmlal v Dandayal, 1935 
All 509, 1935 AL J 833, 158 I C 197, Raghtmatk v Nanghuttu, 1941 
AWR* 332, 196 I C 725, Numeyer v E M Mamoajt, 1938 Rang 
461, 180 IC 519, Mohabtr v Alt, 1938 Pat 612 197 I C 
350, Chachalingom v Subrcmioma, 1940 Rang 170 189 I C 715 

(x) Ibid, Kedar v Radha, 61 CL J 17 

i:A) Mtrja Gargont v Bhola, 1934 Lah 293, 151 I C 60 
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IS, not what it purports to be (jt^) All bona fide holders and all 
mtei mediate parties can avail themselves of this presumption 
A holder is not bound to establish that he has given any value for 
the note until the other side has established the want or failuie 
or illegality of the consideration or that the note had been lost 
or stolen before it came into the possession of the holder (y) 
The burden of asserting and proving that consideration did not 
pass lies on the defendant (^) 

Failure on the part of the defendant to prove want of con- 
sideration entitles the plaintifl: to a decree on account of the 
presumption of the passing of consideration raised by this section 
This presumption is a statutory presumption in case of nego*“ 
tiable instruments only {a) and does not apply to non-negotiable 
instruments (&) The result of this presumption may be that 
persons who have not paid any consideration may at times be 
entitled to a decree But still the rule has worked well in the 
interest of the mercantile community and the onus rightly lies 
on the person who promises to pay on the instrument {c) The 
presumption arises against the debtor personally but not against 
a creditor or a receiver m an insolvency proceeding {d) Nor 
does any presumption of consideration arise in a criminal trial 
In a charge for perjury the prosecution must prove that the 
pronote was executed for consideration and that the accused 
falsely stated that it was not for consideration {e) The section 
does not raise any presumption that the consideration was ad- 
vanced for legal necessity which must be proved by the person 
suing on the note (/) Nor does it raise a presumption as to 
the quantum of consideration (g) 


i^) J K Shaha v Dulaky 1939 Rang 334, 183 I C 515, Raghunath v 
Nwighuttu, 1941 AWR 332, 1^ IC 725, Jugomohon v Mendhm, 
54 All 375, 1932 All 164, 131 IC 241 
(x^) Anumaly v Ghattaraju, 1937 Mads 182, 167 I C 814 

(y) Story on Pronotes, see, 196 

(z) Kedar v Radha, 61 CLJ 17, Gtrwarlal v Dcmduyal, 1935 All 509 j 

1935 ALJ 833, 158 I C 197; Abdul v Abdul, 1937 Oudh 155, 
Zohrajan v Raj an, 5 Lah LJ 198, 62 PWR 1915, 48 PR 1915; 
28 I C 402, Madho v Nandu, 1 Lah 429, 58 I C 982; Raghunath 
V Nanghuttu, 1941 AWR 332, 196 I C 725 
(op) Hansraj v Lachmt, 1923 Lah 388 

{b) Barkatullahv Mahamad, 1925 Lah 272, 6 Lah LJ 542, 841 C 866; 
Hiralal v Rajkumar, 12 CLJ 470, 8 IC 796, Bnj v Ram, 13 
Pat L J 506, 1932 Pat 324, Venkataram v Valh Akkal, 58 Mad 
693, 68 MLJ 81, 1935 Mad 181, 1935 MWN 1, 153 IC 944 

(c) Hindusthan Assurance Ltd v Gurdtt, (1924) Lah 462, 6 Lah Lj 

183, 80 IC 741, Ktshen Chund v famnad^, 5 IC 891, 24 PLR* 
1910, 25 PWR 1910 

(d) Ramv Kasht, (1928) All 380, 26 ALJ 241, 108 I C 147 

(e) Shaukat v Emperor, 18 ALJ 1151, 59 I C 198 
(/) Snrmn v Mohanlal, 31 N L R 243, 155 I C 607 
(g) Mallavarapu v Boggavotrapu, 58 Mad 841 
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When the Burden of proof shifts to plaintiff: — ^The 
presumption that arises under this section is from its very nature 
not conclusive but is rebuttable (h) and the onus shifts to the 
plamtiif under various circumstances (h^) but it does not shift 
because part of the consideration is shewn not to have been paid 
m cash as stated in the note (^) When the parties go to trial 
on the issue of want of consideration the presumption has no 
value if the evidence adduced before the court on this issue is 
against the plamtiif (j) If the pronote mentions one kind of 
consideration and it is found m evidence that the consideration 
was of a different nature, the suit is not liable to be dismissed 
for that reason 

Fraud or Illegality: — ^Under clause (g*) there is a pre- 
sumption in favour of a holder that he is a holder m due course 
1 e he has given valuable consideration and the burden to prove 
the contrary is on the defendant (f) But under the proviso to 
the clause the initial presumption is rebutted and the burden is 
shifted to the plaintiff to prove that he is a holder in due course 
when the defendant establishes that a negotiable instrument was 
obtained from its maker or holder by means of an offence or 
fraud or for unlawful consideration or that the acceptance was a 
torgery {k) Where from the respective position of the parties — 
as attorney and client — ^there are suspicious circumstances in the 
transaction raising a presumption of undue influence or fraud the 
burden of proving consideration shifts to the plaintiff (Z) When 
the consideration of three notes executed in quick succession by 
a young man owning considerable property, but not in possession 
of the same at the time of execution of the notes, was alleged 
to be partly immoral and partly absent the onus to prove the 
passing of consideration lay on the plaintiff (m) The ordinary 
rule that a negotiable instrument has been executed for value is 
so much weakened by the allegation of the defendant a young 
man of extravagant habits just emerged from minority that he 
has not received the full consideration as is sufficient to shift 
the burden of proof and throw upon the money lender the obhga- 


(h) Bolaque v Abdttl, (1923) Lah 638; 75 I C 950 
Ih^) Kadher v Sheonarmn, 1943 All 90 205 I C 299 
(t) Balktshon v Rambakdas, 1930 Nag 187, 122 I C 383 
(;) In re, Kanuswart Ftllm, 9IC 79, 8MLT 463 
If) Brahmadea v Kartstngt (1936) Pat 498, 165 IC 899 
If ) Ch&chahngmn v Suhrainama, 1940 Rang 170 189 IC 715 
(^) Nastrah v Kherchand, 36 I C 996, P C Das v Rcmgaswami, 
(1927) Rang 188; 103 IC 133 
{1) Brojendra v Lachtm, 6 CWN 816, 29 Cal 595 
(fn) Sundarammal v Subramama, 29 MLJ 236, 30 I C 971; Samt v 
Parathsaxathty 31 I C 739 (Mad ) , Kadher v Sheonarmn, 1943 All! 
90 205 I C 299 

18 
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tion of satisfying the court that he paid the consideration in 
full (n) Where the statement of the plaintiff differs from the 
statement in the note itself as to consideration the onus lies on 
the plaintiff to prove that the note was executed for full con- 
sideration (o) Similar will be the position if the statement of 
the agent of the plaintiff is inconsistent with the recital m the 
note regarding consideration (p) In a case where the plaintiff 
gives evidence to show that he has paid some consideration but 
cannot exactly say how much has been paid the question of pre- 
sumption does not arise and the plaintiff is not entitled to a 
decree for the full amoimt (g) He is entitled to recover only 
what he paid (q^) 

If the plaintiff states that a part of the consideration was 
paid in cash and the rest in some other way but fails to prove 
payment of the latter part, his claim must fail to the extent of 
the amount covered by the latter part (r) This does not in any 
way encroach upon the general rule of law that the defendant 
must plead and prove absence of consideration (^) Where in a 
suit on a note the defendant denied execution but did not plead 
absence of consideration, the execution having been proved by 
the plaintiff he became entitled to a decree as the defendant 
could not be permitted to raise or prove absence of considera- 
tion (t) When the recital of consideration in a pronote is false 
the burden of proving the consideration lies on the holder against 
the maker and more so against third parties (u) But the plain- 
tiff can always prove that the consideration recited in the note is 
not the true one but that it was executed for a different considera- 
tion (v) Consideration is not restricted to cash money alone 
(w) Where a pronote was obtained for unlawful consideration 


<«) Matt V MaJmmadj 20 Bom 36-7, Barkat v Mahamad, 1925 Lali 
272, 6 LBJ 542, 84 I C 866, Earn v /afar, 5 OC 307, Mnan v 
Mahamoid, 2 PR 1902, Kadher v Sheonceram, 1943 All 90 205 
IC 299 

io) Zohra v Rajan, 5 LL J 198, 48 PR 1915, 62 FWR 1915, 28 I C 

402 

ip) Strapiddm v Ghampo, 3 Lah L J 439, 1921 Lah 148, 68 I C 443 

iq) Ktshen v Ghura Mai, 13 ALJ 322, 28 I C 390 
iq^) Sambhu v Lallu, 1924 All 256, 80 I C 717 

(r) Ibtd, Sunday v Kusht, 1927 Lah 864, 28 PLR 295, 9 LLJ 254; 
102IC42 

<s) Mahamad v Mahamad, 1923 All 214, 67 I C 684 
{t) Maung Me v Ma Sein 2 1C 539, 5 LB R 46, (but see, Ntmdas v 
Datua, 1933 Oudh 394) 

<«) Falmtappa v Ra:jagopala, 1928 Mad 773, 1928 MWN 425, 111 
IC 407 

iv) Ganapatt v Mumsamt, 5 IC 754, 7 MLJ 81; 33 Mad 159, 
Brahmadea v Kmstng, 1936 Pat 498, 165 I C 809 

iw) Kedar v Radha, 61 CL J 17 
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the onus lay on the holder to prove that he was a holder m due 
course and for consideration (x) When the holder has no 
sufficient cause to believe that there was any defect m the title 
of the indorser, he is a holder in due course and the presumption 
of this section will be m Ins favour (y) Where an endorsee of 
a note payable on demand had no knowledge of discharge of the 
note or of any demand not having been made at the time of 
endorsement he must be deemed to be a holder m due course 
although the endorsement was after discharge (y^) 

To promissory notes which are not negotiable the presump™ 
tion of this section does not apply Therefore, when in a suit 
based on such a note the defendant denies the passing of con- 
sideration the plaintiff must piove payment of consideration to 
get a decree (a) The presumption applies to Government pro- 
missory notes and other negotiable securities (a) When the 
execution is denied and the plaintiff has to prove the execution 
of the instrument a high standard of evidence is necessary (6) 
But m such cases has execution alone to be proved or has passing 
of consideration also to be proved^ According to one view both 
have to be proved (c) and according to another only execution 
has to be proved (d) The latter view seems to be more 
reasonable 

Clause (b) Presumption as to Date: — ^When a note which 
is genuine bears a date and a place the presumption is that it was 
made or drawn on the date as also at the place mentioned in the 
instrument and the person alleging a different date and place 
must prove them (e) Similar presumption will arise for the 
date of the endorsement When there are several endorsements 
each endorsee will be deemed to have been the holder in the order 
of endorsements on the instrument But this presumption may 
be rebulled by shewing that successive endorsers of a note were 
amongst themselves co-sureties or that the indorsements were in 
an order different from what appeared on the instrument (/) 
If a promissory note is ante-dated no presumption arises that it 
was executed on the date it bears on its face nor does a presump- 
tion arise if the document is found to be false {g) 


(x) Ramdas v Xjatchmd, 1927 Lah 137, 28 PLR 68, 107 I C 325 
(j) Kishcm V Sassarcm Ltd , 1924 Pat 521, 2 Pat LR 54, 101 IC 572 
iy^) Venkata v Kanaka, 1936 Mad 879, 165 IC 432 
( 2 ) Barhatulla v Mahcmad, 1925 Lah 272, 6 LL J 542, 84 I C 866 
\a) Hartlal v Rajlmmar, 12 CL J 470, 8 IC 796 

(b) Btshamhar v Ismtle, 1933 Lah 1029 

(c) Nanda v Daltca, 1933 Oudh 394 

(d) Maung Me v Me Setn, 2 I C 539, Kedar v Radha, 61 CT J 17 
{e) Kxrmany v Aga All, 1928 Mad 919i 109 I C 170 

if) Kothandaramaswami v Muthtah Chetty, 45 I C 186 
{g) Raghimathachori v Ar\avatwathu, 34 I C 617 
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Clause (c) Presumption as to time of acceptance: — 

bill of exchange is pnma facie deemed to have been accepted 
before maturity and within a reasonable time after its date which 
means after its issue The presumption under this section does 
not extend to the exact date of its acceptance if the acceptance 
does not bear a date Similarly, without a date of acceptance, 
the presumption will be that it has been accepted after the date 
of drawing and not on the date of drawing (h) and if it bears 
a date it will be presumed to have been made on that day (t). 
The section applies when the acceptance bears no date But when 
the acceptance bears a. date evidence is admissible to rebut the 
presumption and prove that it was accepted on a different date 
(;) Antedating or postdating a bill does not by itself make it 
invalid (k) 

Clause (d). As to time of transfer: — Every endorsement 
will be presumed to have been made before maturity, provided 
the endorsement does not bear a date after maturity of the bill 
(/) There can be no presumption as to the exact date of the 
endorsement when there is no date (m) Circumstantial evidence 
may be given to rebut the presumption (n) This presumption 
may be rebutted even by slight suspicion (v) 

Clause (e). As to endorsements* — ^In the absence of 
direct evidence that the endorsements on a negotiable instrument 
were made in a particular order the statutory presumption under 
this clause that they were made in the order in which they appear 
in the instrument wiU prevail (p) 

Clause (f). As to stamp: — In the cases of instruments 
lost or destroyed the presumption is that they were duly stamped 
(g) and that the stamp was duly cancelled (r) 

Clause (g). As to holder in due course: — '‘Holder* of a 
negotiable instrument has been defined in section 8 and ‘holder 
in due course’ in section 9 ante Under the present clause every 


(h) Begbtc V Levt, (1830) 1 Cr & J 180 
(*) Glossop V Jacob, (1815) 4 Camp 227 
(;) Kvrmany v Aga Ah, 1928 Mad 919, 109 IC 170 
(k) Ndayav Pedant, 1926 MWN 726 
(0 Pctrktn V Moon, (1836) 7 C & P 408 

(m) Sankarah v Mengalashert, 33 Mad 34, 19 ML J 509, 6 MLT 237, 
3 IC 428 

(n) Singar v Baldeo, 1930 All 568, Jawaharlal v Monnalal, 1930 Oudh. 

108 

(o) Daniel Sec 783 

(p) Kothandaramaswamt v Mtithtah 'CJietty, 45 I C 186 
(?) Roktabt V Han Abdul, 1932 MWN 432 

(r) Ataramw Notandas, 1930 Smd 4, 126 I C 741, Pesstmudy Gergaon, 
1921 Sind 72 
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holder will be presumed to be a holder m due course, that is to 
say, he will be presumed to have paid the consideration for it (i*) 
and to have taken the instrument m good faith (t) until the 
contrary is proved and will be unaffected by the failure of con- 
sideration as between the drawer and the payee (u) The onus 
of proving that a particular transferee is not a holder m due 
course is on the party challenging it (^f) Thus, where a drawer 
drew a post-dated cheque in favour of payee but no consideration 
passed from the payee to the drawer and the payee sold the 
cheque to a third person for actual consideration and there was 
no evidence to shew that the purchaser was not a bona fide 
endorsee and no guilty knowledge of the defect in the title of the 
payee had been brought home to the purchaser and the purchaser 
sued for recovery of his money on the cheque as a holder in due 
course it was held that the fact that no consideration passed 
between the drawer and the payee would not affect the right 
of the pui chaser to recover the amount nor could it be argued 
that burden of proving that the holder of the cheque was a 
holder in due course lay upon the purchasei But the 

court has to decide, after giving due weight to this presumption, 
in each particular case, from the facts and circumstances 
placed before it, whether as a matter of fact the holder is a 
holder m due course To come to a decision on this point the 
court will have to take into consideration the probabilities of 
the case, the respective position of the parties, and the 
'Other attendant circumstances as direct evidence is not usually , 
available (w) Thus, when a cheque was- endorsed in favour of 
a book maker in a betting transaction by a person with whom 
he had such previous transaction the presumption of being the 
holder in due course was rebutted and the holder was required 
to prove both consideration and good faith (x) Once it is 
shewn that the instrument was obtained from its lawful owner or 
from any person in lawful custody thereof by means of an offence 


\s) Sundar v Khusht, 1927 Lah 864, 2S PLR 295, 9 LLJ 254, 102 
1C 42 

(t) D N Saha v Bengal National Bank, 47 Cal 861, 33 CLJ 541, 
60 I C 940 

(u) Sakharam v Gulubchand, 16 Bom LR 743, Ktstan v Sassaram 

Ltd, 2 Pat LR 54, 1924 Pat 521, 80 IC 572, Hmdusthcm 
Assu\rcmc£ Ltd v Gurdit, 6 LLJ 183, 1924 Lah 462, 80 I C 741 

{v) Hindusthan Assurance Ltd v Gurdit, 6 LLJ 183, 1924 Lah 462, 
80 I C 741, Royal Banker Rahtm, 49 Bom 270, 27 Bom LR 506, 
1925 Bom 369, 87 I C 982 
(v^) Abdul V Abdul, 1937 Oudh 155 

(w) Ramaswamt v Gurupathi, 24 I C 709i 1 LW 100, Raza Alt 

Rabat Hossam, 1933 All 754 

(x) Stewart v Mercado, 1 Bur L J 40 



278 


n:^goxiabi.ej instrumijnts act [Chap XIII 


or fraud or in breach of an agreement {y), or was obtained 
from the maker or acceptor by such means the onus of proving 
that the holder is a holder in due course is shifted on the holder 
and he must prove that he is a holder m due course (^), that is, 
he must prove that he paid the consideration and became a holder 
before maturity without having sufficient reason to believe that 
there was any defect in the title of the transferor (a) When 
the facts specified in this clause are proved the case will form 
an exception to clause (a) which states consideration may be 
presumed (b) Where a bill of exchange is on the face of it a 
good bill and Ithere is nothing on the face of it to shew the 
contrary it prima facie imports value Prima facie, a bill of 
exchange is a good bill of exchange and it is necessary to shew 
the contrary When it is shewn that a bill of exchange was a 
fraudulent one or an illegal one or a stolen one, in any of those 
cases, it being known that the person who holds it was a party to 
that fraud, to that illegality or to that theft and, therefore, could 
not sue upon it himself, the presumption is so strong that he 
would part with it to some body who could'^ sue for him that it 
shifts the burden (c) As has been already stated the onus 
shifts only when the defendant proves fraud or illegality in the 
first instance (d) Therefore, a mere denial of the passing of 
consideration between the original parties does not shift the onus 
and the defendant is bound to establish it Where a bill is 
accepted for accommodation the ordinary presumption of the 
holder being a holder in due course will apply (e) The doctrine 
of caveat emptor applies to sale of negotiable instruments (/) 

Other Presumptions; — Besides the presumptions noted 
above there are other presumptions generally applied in the case 
of negotiable instruments ^e\g a bill will be presumed to be 
an inland bill unless the contrary appears on the face of it {g). 
A valid delivery will be presumed by all prior parties when a 
bill IS m the hand of a holder in due course This presumption 
IS conclusive Again, when a bill is not in the hands of the 
party who has signed it as drawer or acceptor or indorser a 


{y) Raza Ah v Rahat BassmUr 1933 All 754 

(z) Dcmlatram v Nogtndm, 15 Bom LR 333, 19 I C 789, Bmku v. 
I Secretary of State, 36 Cal 239, 1 I C 929, Ki^tmdaltamrnal v 
I Kmht Kanm, 1930 Mad 141, 123 IC 596 
{a) Ramanadhmt v Qimd!u, 1928 Mad 1238, 1928 MWN 680, 113 IC 
456 

{h) Ramdas v Lalchand, 1927 Lah 137, 28 PLR 68, 107 I C 325 
(c) Jones V Gordon^ (1877) LR 2 AC 616 

{d) Ramdas v Lalchand, 1927 Lah 137 , 28 Punj LR 68? 107 I C 325* 
(e) Fttch V Jones (1855) 5 E & B 238 
if) Krishna v Tarachand, 29 I C 877 
(g) B of E Act Sec 4 (2) 



Secs 119, 120 ] speciae rui,:^ op evidence 


279 


valid and unconditional delivery by him is presumed until the 
contrary is proved {K) 

119 . In a suit upon an instrument which has 
_ been dishonoured, the Court 

shall, on proof of the protest, 

presume the fact of dishonour^ 
unless and until such fact is disproved 

NOTES 

It has been noticed before that a protest is a certificate 
drawn up by an officer appointed by the Government in the 
course of official business Therefoie, there is a presumption 
of correctness about the statement made therein, that is, it is 
presumed that whatever is stated m the certificate is correct 
Unless the protest is a proper one fulfilling the conditions of 
sections 99 to 101 <mte there is no presumption of correctness 
in its favour In case there is a proper protest and such protest 
IS proved, the court shall presume that the instrument was duly 
presented for acceptance or payment and that it was not accepted 
or paid A court is entitled to presume dishonour if there is 
a proper protest but not if there is merely an entry ffioted for 
non-payment' without date of dishonour or certificate of 
protest (i) Protest operates as prima facie evidence of dis- 
honour and can be rebutted by the other side It is no evidence 
of notice or any other collateral fact such as the drawee had 
no fund of the drawer Noting in itself is no evidence o£ 
presentment or dishonour (;) 


120 . No maker of a promissory note, and 
Estoppel against deny- drawer of a bill of exchange 


ing original validity of or cheque, and no acceptor of 

instniment ^ q£ exchange for the honour 

of the drawer, shall, m a suit thereon by a holder in 
due course, be permitted to deny the validity of the 
instrument as originally made or drawn 

NOTES 

This section applies the doctrine of estoppel against the 
maker of a note, drawer of a bill of exchange, or cheque and 


(A) 

(* 


il) 


Veerappa v Vellaym, 1910 MWN 780, 10 L W 39, 52 I C 370 
Bombay City Bank v Moonjee, PC 274 
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against the acceptor of a bill for honour of the drawer from 
denying the validity of the instrument as originally made or 
drawn The conditions precedent to the application of this 
section are that there must be a properly stamped bill of 
exchange before the court, at which the court is entitled to 
look (k) and that the person suing must shew that he is a 
holder in due course (1) On account of the contract the maker, 
drawer or the acceptor is estopped from denying the validity 
of the original instrument in a suit by the holder in due 
course (/^) This statutory estoppel is limited to the question of 
validity of the original instrument and does not extend to the 
question of making or drawing or acceptance of the instru- 
ment (P) He IS at liberty to deny the one or the other as the 
case may be He may also plead forgery of his signature (w) 
or may set up that the conditions precedent have not been 
fulfilled (n) When a person endorses a bill he is estopped 
from denying to a holder in due course the existence of the payee 
and his capacity to endorse (o) An endorser of a bill is 
estopped as agamst the endorsee from setting up the invalidity 
of the instrument (p) But as the payee of a promissory note 
payable to bearer which is an illegal mstrument is not a holder 
in due course (g) the maker of such a note is not estopped from 
questioning the validity of the mstrument against such a 
payee (r) 

Acceptor: — Although the section mentions only the 
acceptor for honour of the drawer the rule of estoppel is equally 
applicable to the ordinary acceptor under section 117 of the 
Evidence Act All the estoppels that bind the drawer operate 
against the acceptor for honour ^An acceptor cannot deny the 
existence of the drawer 

Minor: — Since under section 26 ante a minor may draw, 
indorse, deliver and negotiate an instrument to bind all parties 


(k) Choteylal v Gtrraj, 48 All 332, 1926 All 359, 93 I C 63 

(0 Roza Ah V Rabat, 1^3 All 754 

(P) Shahabuddm v Venkata, 1938 Mad 911 

(P) Kttruppa V Naratnswamt, 1942 Mad 169 201 IC 117 

(wt) Indian Evidence Act, Sec 117 

(w) Bachcm Stngk v Dharamarth Bank, 1933 Lah 456 143 I C 348 
(a) B of E Act, Sec 56 (b) 

(p) Arunachalam. v Narayana, 42 Madi 470, 37 MLJ 301, 1919 
MWN 188; 9 LW 438, 51 IC 300 

iq) Mvrja Htdayet v Nago Kyamg, 24 I C 721; 11 UBR 13 
(r) Chidambaram v Ayyaswamt, 40 Mad 585, 31 MLJ 401, 20 MET 
350; 1916 MWN 210, 36 I C 741, Mtan Buksh v Mt Bodhtya, 
50 AU 839, 1928 All 371, 26 AEJ 729, 115 IC 630 (FB), 
Pethuv Ckidambaram, 1931 MWN 390, 131 1 C 1, 1931 Mad 533. 
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except himself, an acceptor cannot set up the plea of minority 
and consequential invalidity of such an instrument (s) 

121 . No maker of a promissory note and no 

Estoppel against deny, acceptor of a bill of exchange 
mg capacity of payee to payable to order shall, m a suit 

indbrse thereon by a holder in due course, 

be permitted to deny the payee's capacity, at the date of 
the note or bill, to indorse the same 

NOTES 

The words "to order^ have been substituted for the words 
"to or to the order of, a specified person' by section 5 of the 
Negotiable Instrument (Amendment) Act VIII of 1919 

This section deals with estoppels against denying the 
capacity of the payee of a pronole or a bill of exchange payable 
to order, to endorse the same The maker of a note 
undertakes to make payment to the payee or to his order, 
that IS to say, he admits the capacity of the payee to receive 
the payment or to make an order for payment of the amount 
due on the instrument, to some other by an endorsement 
Having, therefore, once admitted the payee's capacity to receive 
or to make order for payment and allowed others to deal with 
him on that footing, it would be manifestly unjust to a 
holder in due course if the maker were allowed to resist the 
claim of the former on the plea that the payee had not the 
capacity to endorse the instrument on the date of the note as 
he was a minor or insane or that he had no legal existence 
Nor can the maker urge against the holder in due course that 
the payee was an insolvent and, therefore, had no capacity to 
make the endorsement (t) In the same way the acceptor of a 
bill by his endorsement admits that the payee is entitled to 
receive payment or order the making of the payment to some 
one else by his endorsement on the bill (u) He cannot plead 
against the holder in due course that the payee was not 
competent, on the date of the bill, to endorse as he was an 
infant (v) or that the payee was a married woman incompetent 
to enter into a valid contract (w) 

Time of estoppel: — ^These estoppels arise m relation to 


(s) Chengalraya^ Natmappa, 117 1C 133 
<?) Drayton v. Dale, (1823) 2 B & C 293 
iu) B of E Act, Sec 55 (2) 

(v) Jones V Darch, (1817) 4 Pnee 300 
{w) Smith V Mojrsack, (1846) 6 CB 486 
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the capacity of the payee on the date of the instrument. 
The case will be different if the insolvency or insanity happens 
after the making of the note or the acceptance of the bill Ait 
indorsement by such persons bemg a nullity can confer no title 
to the endorsee and, therefore, the acceptor will not be justified 
in making payment to an endorsee with such a defective title (4r) 
These estoppels do not extend to the genuineness of the 
indorsement of the payee or the authority of the agent to endorse 
This must be proved by the plaintiff (y) Nor do they relate 
to the question as to who is entitled to sue on the instrument 
and may be the creditor (of). 


122 . No indorser of a negotiable instrument 

Estoppel against deny- shall, m a suit thereon by a. 
mg signature or capacity subsequent holder, be permitted 
of prior party deny the Signature or capacity 

to contract of any prior party to the instrument 


NOTES 

An indorser of the bill, by his endorsement, guarantees that 
all pievious endorsements are genuine and that all prior parties 
had capacity to enter into valid contracts 

A bona fide holder for value can, therefore, maintain an 
action against all parties prior to him and none of them can be 
heard to say that it was a forged instrument although the 
document was tainted by the forgery of the endorsement prior 
to Ms own (^) The section is confined to the signature and 
capacity to contract of the prior parties It is, therefore, no 
bar to such a party to plead that the instrument is illegal or 
invalid as, for instance, when a note or hundi is made payable 
to bearer offending against section 26 of the Paper Currency 
Act The reason is that it is well established that there can be 
no estoppel against a clear injunction of a statute (a) Axh 
obiter m an earlier case {b) has been dissented from 


(x) Aleck V Aleck, (1841) 3 M & Gr 268 

(y) Robtnson v Yarrow, (1817) 7 Taunt 455 

(y) Varaddrajam v Knshnamurtht, 1941 Mad 321 195 IC 776 

(z) Btsken v Rarendra, 5 All 302, 1883 AWN 50 

(a) Alagappa v Alagappa, 44 Mad 187; 39 MLJ 573, 1921 Mad 

382, 60 I C 130 

(b) Anmachalam v Narayanan, 42 Mad 470, 36 MLJ 301, 1919 
M WN 188, 9 LW 438; 51 IC 300 
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123. Where 


Cheque crossed 
generally 


a cheque bears across its face 
an addition of the words ^^and 
company’' or any abbreviation 
thereof, between two parallel 
transverse lines, or of two parallel transverse lines 
simply, either with or without the words ‘"not 
negotiable,” that addition shall be deemed a cros- 
sing, and the cheque shall be deemed to be crossed 
generally 


NOTES 

This section is a verbatim reproduction from the Eng^lish 
Crossed Cheque Act of 1876, since repealed and incorporated 
into the Bills of Exchange Act (c) 

Ordinary cheques, that is, cheques which are not crossed, 
whether payable to bearer or to order, are, when presented to a 
bank, paid across the counter They are liable to risks of loss 
or of being stolen in course of circulation and the finder may 
present it to a bank and may get payment over the counter, in 
case of a cheque payable to order, by forging the signature of the 
payee or indorsee, as the case may be, if meanwhile payment 
has not been stopped by the drawer by a countermand order 
The bank making Ihe payment, in the absence of any countermand 
order, will get absolute discharge while the true owner can only 
proceed for compensation against the finder or the thief In 
order to safeguard the interest of all persons concerned against 
such loss and theft the system of crossing of cheques has been 
introduced This practice originated at the clearing house when 
the clerks of different bankers who did business there used to 
write across the cheques, the names of their employers, so as to 
enable the clearing house clerks to make up the account (d) 

Object: — ^The object of crossing a cheque is to give a 
direction to the banker not to make the payment over the counter* 
but to pay it to a banker only (e) who may be the drawee banker 


(c) Sections 76 to 82 

(d) Bellamy v Mar^onbanks, (1852) 7 Ex 389 

(e) Ibid 
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or a different one The obvious advantage of this system of 
payment through a banker is that it may be easily found out to 
■whose use the amount goes It is thus a good protection against 
any mischief arising out of the loss or theft of the cheque 

Crossing: — Crossing may be either general or special 
General crossing is dealt with in this section while special 
■crossing is treated in the next A cheque would be deemed to 
have been crossed generally if there are two parallel transverse 
lines drawn across its face with or without the words ‘and 
company’ or any abbreviation thereof (& Co ) between th€ lines 
The words ‘not negotiable’ may or may not be added It would 
thus appear that the two parallel transverse lines across the face 
of the cheque are of the essence of general crossing — ^the use of 
words ‘and Company’ or ‘not negotiable’ being left to the option 
of the drawer or indorser 

A crossed cheque whether payable to bearer or to order is 
negotiable as uncrossed cheques by delivery or by indorsement 
and delivery Crossing does not bar negotiability (/) unless the 
right of transfer is expressly taken away by the addition of the 
words ‘not negotiable’ to the crossing 


124 . Where 


Cheque crossed 
speaally 


a cheque bears across its face an 
addition of the name of a banker, 
either with or without the words 
“not negotiable,” that addition 
shall be deemed a crossing, and the cheque shall be 
deemed to be crossed specially, and to be crossed to 
-that banker 


NOTES 

This section deals with special crossing of a cheque When 
a cheque bears across its face the name of the banker with or 
without the addition of the words ‘not nego'tiable’ the crossing 
is special When a cheque is specially crossed payment can be 
made only through the banker so specified and through none 
•other so that the holder must have an account at that bank or 
negotiate the cheque to a person who has such an account It 
would appear that in the case of special crossing the two parallel 
transverse lines which are essential to general crossing are not 
-necessary The name of the banker is essential, the words ‘not 
negotiable’ may or may not be added 


(/) Nattonal Bank v Sdke, (1891) 1 QB 435, Underwood v Bank of 
Liverpool, (1924) 1 KB 775 
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In India no other instrument except a cheque can be crossed 

For specimens of general and special crossings vide 
appendix I 

125 . Where a cheque is uncrossed, the holder 
Crossing after issue may cross it generally or specially. 

Where a cheque is crossed generally, the holder 
may cross it specially 

Where a cheque is crossed generally or specially, 
the holder may add the words “not negotiable ” 

Where a cheque is crossed specially, the banker tO' 
whom it IS crossed may again cross it specially to*another 
banker, his agent, for collection 

NOTES 

This section deals with crossing a cheque by the holder 
after its issue by the drawer The words 'where a cheque is- 
unciossed’ mean where it is not crossed by the drawer (gr) at the 
time of its issue It, therefore, follows that the drawer of a 
cheque can cross it generally or specially at the time of its issue 
although there is no specific provision in the Act to this effect 

Any holder, not necessarily a holder for value, can cross a 
cheque {h) A cheque crossed generally may be converted by 
the holder into a specially crossed one by the addition of the name 
of the banker across its face But the latter cannot be converted 
into the former by the obliteration of the name of the banker as 
it will be a material alteration of the document and will render 
it invalid altogether (i) A cheque that is specially crossed to 
a banker can again be specially crossed by that banker to another 
banker as his agent for collection (;) This is the only instance 
of a second special crossing and this can only be done by a 
banker for the purpose of collection 

A crossing is a material part of the cheque and any altera- 
tion of it except in the manner provided by this Act will be a 
material alteration to vitiate the instrument When a drawer 
crosses a cheque he alone can cancel the crossing and make it 
open by inserting the words ‘Pay cash’ in the cheque but if that 
IS not done under his full signature it will not be recognised 


(g) Chalmers (3rd Ed ) p 161 

(h) Akrokern Mines Ltd v Economic Bank, (1904) 2 KB 465 
b) Stewart v Lee, (1828) 1 M & M 158 

O) Akrokern Mmes Ltd v Economic Bank, (1904) 2 KB 465 
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When an uncrossed or a generally crossed cheque is sent to 
a banker for collection he can cross it specially to himself by 
having an indorsement m the cheque in his faTOur if such banker 
IS the holder of the instrument {k) 

1 a cheque is crossed g-enerally, 
the banker on whom it is drawn 
shall not pay it otherwise than to 
a banker 

cheque is crossed specially, the 
banker on whom it is drawn 
shall not pay it otherwise than to 
the banker to whom it is crossed, 
or his agent for collection 

NOTES 

The object of the provisions relating to the crossing of a 
cheque is that it would conduce to the ease of commerce, the 
security of property and the prevention of crimes if drawers or 
holders of drafts on bankers payable to bearer or order on 
demand, were enabled effectually to direct the payment of the 
same to be made only to, or through some banker { 1 ) It follows, 
therefore, that crossing is only a direction to the drawee banker 
To pay the amount mentioned in the cheque through a banker 
when the crossing is general or through the banker named in the 
cheque or to his agent banker for collection if the crossing is 
special The drawee banker will not be justified in making pay- 
ments in a manner contrary to the directions conveyed by the 
crossings If he does so, and any loss results thereby, he can- 
not debit the amount against the drawer’s account , and if payment 
IS made to a wrong person he will be liable to the true owner to 
make good such loss (w) 

127. Where a cheque is crossed specially to 
Payment of dieque more than onc banker , except 

tTossedspeaaiiymore when crossed to an agent for 

the purpose of collection, the 
hanker on whom it is drawn shall refuse payment 
thereof 


ik) Sutters V Bnggs, (1922) AC 1 

(/) Preamble to statutes, 19 & 20 Victoria Chapter, 25 

im) Section 129 post 


126. Wher< 

Payment of cheque 
crossed generally 


Where a 


Payment of cheque 
crossed specially 
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NOTES 

It has been noticed before under section 125 that a cheque 
that IS specially crossed to a banker can again be specially crossed 
by that banker to another banker as his agent for collection (») 
This is the only instance of second special crossing which can be 
resorted to by a banker for the purpose of collection alone Save 
and except this instance no other case of more than one special 
crossing is allowed by law The present section prohibits pay- 
ment by a banker, on whom a cheque is drawn, if it bears more 
than one special crossing except the one mentioned above If any 
payment is made by the banker it must necessarily be made at his 
own risk 


128. Where the banker on whom a crossed 
Payment in due course cheque IS drawn has paid the 

of crossed cheque Same in due course, the banker 

paying the cheque, and (in case such cheque 
has come to the hands of the payee) the drawer 
thereof, shall respectively be entitled to the same rights, 
and be placed in the same position in all respects, as 
they would respectively be entitled to and placed in if 
the amount of the cheque had been paid to and received 
by the true owner thereof 

NOTES 

Payment of a crossed cheque by a banker in due course 
discharges him from all liability Payment in due course would 
mean payment made in conformity with the provisions of sec- 
tions 10 and 126 Such payment must be made in good faith, 
without negligence and if the cheque is crossed generally it 
should be made to a banker and if it is crossed specially it should 
be made to the banker specially named on the cheque or his banker 
agent for collection On pajment in due course the drawee 
banker will be discharged from all liability and can debit the 
amount with the drawer’s account even if the amount does not 
reach the true owner The section has been enacted for the pro- 
tection of the bankers If, however, the payment is not made in 
due course the banker will be liable to the true owner of the 
cheque provided the amount has not reached him 


in) Akrokerrt Mtnes Ltd v Economic Bank, (1904) 2 KB 465 
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129 . Any banker paying a cheque crossed 

Payment of crossed generally Otherwise than to a 

cheque out of due banker, or a cheque crossed 

specially otherwise than to the 
banker to whom the same is crossed, or his agent for 
collection, being a banker, shall be liable to the true 
owner of the cheque for any loss he may sustain owing 
to the cheque having been so paid 


NOTES 

The section deals with the banker’s liability when payment 
of a crossed cheque is made in contravention of the direction 
conveyed by the crossing If a banker pays a cheque in contra- 
vention of the direction in the crossing as laid down in section 126 
and the amount does not reach the true owner 'i e the bona fide 
holder for value of the cheque, he cannot charge the drawer with 
the amount of the cheque (o) Not only that, he is further liable, 
under this section, to compensate the true owner of the cheque 
for any loss sustained by the latter by reason of the pa 3 mient by 
the banker in contravention of the provisions of section 126 
Payment of a crossed cheque otherwise than through a banker 
is a strong evidence of negligence making the banker responsible 
to his customer (p) which can be rebutted by the banker on 
proof of good faith when he wiU not be liable 

Banker when hable to holder: — ^There is no privity of 
contract between the banker (drawee) and the holder of a cheque 
His contract is with the drawer and, therefore, when a banker 
refuses payment to the holder of a cheque the latter has no remedy 
against the former The holder can only proceed against the 
drawer and the endorser, if any But if the banker makes a 
payment of a crossed cheque and such payment is made in con- 
travention of the provisions of section 126, the true owner of the 
cheque will be entitled under this section to maintain an action 
against the banker for any loss sustained by him for such pay- 
ment A statutory obligation is cast on the banker to pay in a 
particular way and he will be liable for not making payment in 
that way 

Crossing to be on the face of the cheque: — ^This section 
IS to be read subject to the provisions of section 89 Therefore, 
when a cheque is presented for payment which does not, at the 
time of presentation, show on the face of it the crossmg or where 


(a) Bobiet v Pmkett, (1876) 1 Ex D 368 
(p) Bellamy v M'Orjortbanks, (1852) 7 Ex 389 
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crossing is obliterated in such a manner as to avoid detection by 
the banker and the banker makes the payment m due course 
according to the apparent tenor of the cheque over the counter 
he will not only be not liable to the true owner for any compensa- 
tion but will be able to charge the drawer with the amount Here 
the essence of the whole thing is bona fide and good faith 

Crossed cheque stolen: — If a crossed cheque payable to 
order is stolen from the payee and his endorsement is forged on 
it the banker who makes payment of the cheque to a person who 
'paid value in good faith in contravention of the direction conveyed 
by the crossing cannot debit the drawer’s account with the amount* 
The payee, in such a case, will be able to recover it from the person 
who has received payment from the banker If, however, the 
drawer has allowed the banker to debit his account with the 
amount of the cheque he can recover the same from the person 
who has received payment from the banker (g) The case will, 
however, be different if the cheque be one payable not to order 
but to bearer and is not crossed with the words 'not negotiable ' 
In such a case the person who gets possession of the instrument 
bona fide for value becomes the holder and the payee ceases to 
be so and he cannot recover the amount from the person to whom 
payment is made by the banker (r) The payee has, however, 
a reinedy against the banker who makes payment in contravention 
of crossing (s) When one person authorised his cashier to 
present a cheque crossed generally to a banker on whom it was 
drawn and the banker on presentation of the cheque made over 
another generally crossed cheque drawn by him upon another 
banker for the same amount to the cashier who, however, frau- 
dulently misappropriated the amount it was held that the person 
having authorised the cashier to deal with the cheque was estopped 
from denying the authority of the cashier to receive payment m 
that manner and was not entitled to recover damages (0 A 
holder who loses a cheque cannot recover the amount from one 
who gets possession of the instrument bona fide for value and 
receives payment from the banker The holder can proceed 
against the banker for having offended against the provisions of 
section 126 

A banker who makes payment of a bill or cheque through 
mistake, as for instance, to a wrong person or under a forged 
endorsement can recover the amount from the person who has 
received payment provided that he gives notice immediately and 


(q) Bobbet v Pmkett, (1876) 1 Ex D 368 

(r) Smith v- U man Bank, (1875) LR 1 QBD 31 
(5) B of Ex Act, Sec 79 (2) 

It) Meyar Ca v Sze Hm Tong Banking, (1913) AC 847 
19 
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the party who has received payment has not changed his position 
in a way that repayment will prejudice him («) 


130. A person taking a cheque crossed generally 
or specially, bearing in either 
case the words “not negotiable,” 
shall not have, and shall not be 
capable of giving a better title to the cheque than that 
which the person from whom he took it had 


Cheque beanng ''not 
negotiable '' 


NOTES 

Formerly, by striking^ out the word 'bearer*, or 'order* 
a cheque could be made non-negotiable but now the only way 
to do it IS to cross the cheque with the words 'not-negotiable * 
The phrase "not negotiable'’ does not make the cheque 
non-transferable, it only takes away the negotiable character 
of the instrument, that is, a holder with a defective title 
cannot confer a good title on a holder in due course In spite 
of this mode of crossing the cheque can be transferred but 
the transfer is not attended by the important consequences of 
a negotiable instrument The most important advantage 
the holder m due course of a negotiable instrument gets by 
transfer is that he holds the instrument free from all the defects 
of title of his predecessors But when the instrument is made 
'not negotiable', although it does not cease to be transferable, 
there can be no holder in due course but only a holder and 
the transferee does not get that special advantage of holding 
ihe instrument free from all the defects of the transferor 
He only acquires the right, title and interest of the transferor 
In fact the transferee of a cheque crossed with the words 
'not negotiable' has the same rights as those of an overdue bill 
or note If the transferor has a good title the transferee will 
have a good title and if the transferor has a defective title 
so also will the transferee have The holder % e the transferee 
steps into the shoes of the transferor It can be transferred 
by indorsement or delivery Where H by false pretences 
obtained from G a cheque crossed '& Co ' and 'not negotiable* 
and took it to a bank and received payment from the bank it 
was held that on account of the fraud H had no title to the 
cheque and the bank was liable for the amount of the cheque {v) 

Where a cheque is made payable to A only, it is non- 


<««) Ktlmurort V IHmlap Ca , (1907) LT 263, Admiralty Commissioner 
V National Provincial, G928) 127 LT 452 
{V) Fisher v Roberts, (1890) 6 TLR 354 
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transferable and payment can be made to A only and to no 
one else and, therefore, it cannot be transferred (zy) (See also 
notes under section 13 ante) 

The object of crossing a cheque with the words 'not 
negotiable’ is to afford protection to the drawer or holder against 
accident, miscarriage or dishonesty m the course of transit by 
making it difficult to get the cheque cashed until it reaches its 
destination (^r) 

131 . A banker who has in good faith and without 

Non-liabiiity of banker negligence received payment for 
receiving payment of a customer of a cheque crossed 
^ generally or specially to himself 

shall not, in case the title to the cheque proves defective, 
incur any liability to the true owner of the cheque by 
reason only of having received such payment 

B-xplcma-Uo'n — banker receives payment of a 
crossed cheque for a customer within the meaning of 
this section notwithstanding that he credits his 
customer’s account with the amount of the cheque before 
receiving payment thereof 

NOTES 

The explanation to the section has been added by section 2 
of the Negotiable Instruments (Amendment) Act VIII of 1922 

Formerly there was no "Btatutory protection given to the 
bankers in general for payment or collection of cheques 
tainted by forgery or with defective title of the person 
presenting the same, so that when a collecting bank received 
from its customers crossed cheques, they would either collect 
them or leave them alone , if they would collect them and the 
customer who sent the cheque for collection had a bad talie, the 
banker became liable This was, at all events, rather hard It 
was, therefore, only reasonable that the legislature should relieve 
the bankers from some of the consequences against which no 
amount of foresight could possibly guard (y) 

Object of the section: — ^While sections 82 and 128 of 
this Act afford protection to a banker who pays a crossed 


{w) R<mta V Venkata, 30 Mad 75; 76 I C 282 

(*) Great Western Railway -v London and County Bank, (1901) AC 414 
(y) Mathtessen y London and Connty Bank, (1879) LR 5 CPD 7 
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cheque in due course the present section gives protection to a 
banker v/ho in good faith and without negligence receives 
payment for a customer of a crossed cheque When, therefore, 
a banker receives from his customer a cheque crossed in his 
favour for collection and receives payment of the amount on 
his customer's behalf the fact that the customer's title to the 
cheque is defective will not render the banker liable to the true 
owner (js) 

Protection when given : — In order to avail of the 

protection afforded by this section the conditions laid down here 
must be strictly complied with, otherwise the banker will remain 
liable for receiving payment for a customer with a defective 
title in the cheque The conditions are, 

(i) that the banker must receive payment in good faith 
and without negligence, 

(ii) that such payment should be received for a customer 
and not on his own account as a holder, 

(ill) that the customer for whom he acts must be his own 
customer , 

(iv) that the cheque should be crossed generally or specially 
to himself 

Goad faith and wthout negligence: — banker is 
entitled to protection under this section if he acts in good faith 
and without negligence Whether a bank is guilty of negligence 
is a question of fact and depends on the circumstances of each 
base (a) The test of negligence is whether the transaction of 
paying in any given cheque is so out of the ordinary course that 
it should arouse doubts in the mind of the banker and cause 
him to make an enquiry Thus, where a cheque payable to a 
public officer in his official capacity was endorsed by him and 
was presented by his clerk, a man of slender means, and the 
cheque was allowed to be collected and credited to his personal 
account it was held that in the circumstances the bank should 
have held an enquiry and not having done that was guilty of 
negligence and not entitled to the protection under the section (&) 
This obligation to take proper care has been imposed by 
the statute upon the banker m the interest of the true owner 
and, therefore, the question of good faith and want of negligence 


(z) Monson v London County Westminster Bank, (IQ'lf) 3 KB 356 

{a) Robinson v Central Bank, 1932 Rang 60, 9 Rang 585, Lloyds 
Bank V Chartered Bank, (1929) 1 KB 40, BapuM v Nath Bank,. 
1946 Bom 482 227 I C 67 

(b) Ibid 
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has to be considered from the point of view of the latter (c) 
The standard of care is what a reasonable business man would 
or would not do having regard to the surrounding circumstances 
and depends on the ordinary practice of bankers without 
inherent defects and not on the practice of individuals (d) It 
IS no excuse that exercise of care would not probably lead to 
the detection of the defective title of the customer as the person 
who does not exercise reasonable care is not entitled to any 
protection under the section (e) If the name of the customer 
given in the instrument is different from the name given in the 
endorsement and the banker without noticing the discrepancy 
makes the payment he is guilty of negligence (/) Cheques 
which on the face of them do not belong to the person who 
places them for collection into his private account but belong 
to his employer, or his principal or firm or company and a 
fiduciary relation subsists between the two, necessitate enquiry 
and absence of enquiry imports negligence and disentitles the 
bank to the protection of the section If there are suspicious 
cn cumstances an enquiry is essential When, from certain 
circumstances, some collections and payments were found 
unprotected but the true owner, with knowledge of them 
did not disapprove of the same, the subsequent transactions 
were not negligent Thus, if banker m good faith collects 
a cheque signed 'per pro^ he is not guilty of negligence merely 
because he does not enquire into the drawer's authority (ff) 
But a bank will be guilty of negligence if it ignores a direction 
on a cheque like 'Account payee' (A) A cheque crossed with 
'Account payee’ must be received by a banker to the account 
of the person indicated thereon If it is not so received 
without enquiry the banker is guilty of negligence and is not 
entitled to protection (%) A bank is entitled to protection even 
if the drawer’s signature in the cheque is forged (;) 

Customer: — In order to entitle the banker to the protec- 
tion afforded by this section the payment must be received for a 
customer of the bank The payment must not be received 
by the banker on his own account nor for a customer of another 


<c) Han^ian v Armstrong^ (1900) 5 Com Case 188, 57MLJ 49 
(d) Savory v Lloyds Bank, (1932) 2 KB 122, 1933 AC 201 
ie) Ibid 

(/) Bavms v London South Western Bcfnk, (1899) 81 TL 655 
<g) M orison v London County <S: Westminister Bank Ltd, (114) 39 
KB 356 

{h) House Property Co v London Bank, (1915) 84 LJ KB 1846 
(f) Ibid' 

(;) Falconbndge on Banking & Bills of Exchange, p 572 
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bank (k) A banker is protected only where he acts as a 
conduite pipe for conveying the cheque to the bank on which 
It IS drawn and receiving the payment from that banker for its 
customer (/) A person who has habitual dealings in banking 
business with a bank having either a deposit or current account 
or some similar relation is a customer of the bank (m) A 
person who simply cashes cheques in a bank is not its cus- 
tomer (k) One bank can be a customer of another if the one 
claiming protection collects cheques for the other (v) A bank can 
credit the account of the customer on receipt of the cheques 
from him and in case of dishonour can reverse the credit to the 
constituent’s account in respect of those cheques (p) A 
customer does not cease to be so because his account is 
overdrawn (g) But where the customer had overdrawn and 
the bank received the payment to extinguish the debt of the 
customer the bank was holder of the cheque for value (r) 

When to cross: — ^The crossing must be done before the 
cheque reaches the banker, otherwise the section will not apply 
The banker cannot claim protection by crossing the cheque after 
it reaches the bank (s) 

131 -A. The provisions of this chapter shall apply 
Apphcaticm of dhapter to any draft, as defined in section 
to drafts 85A, as if the draft were a cheque 

NOTES 

This section was added by section 2 of the Negotiable 
Instruments (Amendment) Act (Act 33 of 1947) setting at rest 
the doubt whether the provisions of this chapter would apply 
to a draft drawn by one branch of a bank on another But 
by the Repealing and Amending Act (Act 35 of 1950) the 
aforesaid Act of 1947 has been wholly repealed subject to certain 
saving regarding some rights and obligations etc under the 
repealed Acts (Vide section 4 of Act 35 of 1950) 


(k) Gordon v London & 'Midland Bank, (1902) 1 KB 242, 270, Bapulal 
V Nath Bank, 1946 Bom 482 227 I C 67 
(0 Ibid 

(m) Mathews v Brown & Co, (1894) 10 TLR 386, Great Western 
Ry V London & County Banking, (1909) AC 414 
(«) Ibid 

to) Importers Co v Westminster Bank (1Q27) 1KB 869 

ip) Re Alliance Bank of Simla, 40 CLJ 223 

(?) Clarke v London County Banking & Co , (1897) 1 QB 552 

(r) Underhood Y Barclay Bank, (1924) 1 KB 799 

(s) Gordon v London and Midland Bank, (1902) 1 KB 242, (1903) 
AC 240 



CHAPTER XV 
Of in Sfts 

132. Bills of exchange may be drawn m parts. 

Set of biUs each part being numbered and 

containing a provision that it 
shall continue payable only so long as the others 
remain unpaid All the parts together make a set, but 
the whole set constitutes only one bill, and is extinguish- 
ed when one of the parts, if a separate bill, would be 
extinguished 

UxcepUon — When a person accepts or indorses 
different parts of the bill in favour of different 
persons, he and the subsequent indorsers of each part 
are liable on such part as if it were a separate bill 

NOTES 

Bills of exchange may be drawn in sets of two, three or 
more parts, three being the most usual number This practice 
IS common in case of foreign bills and indeed by the law of 
some countries it is compulsory The object is to avoid delays 
and inconveniences which might otherwise arise from loss, 
mislaying, or miscarriage of the bill and also to enable the holder 
to transmit the same by different conveyances to the drawee, so 
as to ensure the most prompt and speedy presentment for accept- 
ance and payment {t) 

Each part should be numbered and should contain a 
reference to every other part of the set and a condition that 
It will be payable only so long as all the others arc unpaid (tw) 

The whole of the parts constitute in such case one bilL 
Each part is signed by the drawer and all the parts should 
be delivered to the person in whpse favour the bill is drawn,, 
unless one part is forwarded to the drawee for acceptance (-jy) 

Rights and duties of holder: — holder who negotiates 
a bill drawn m a set is bound to deliver all the parts in his 


(t) Halsbury, Vol II p 560 
(«#) Ibid 
iv) Ibid 
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possession but a negotiation of one part by him does not warrant 
his possession of the other parts or make him liable to deliver 
them if not in his possession 

Where he endorses two or more parts to different persons 
he IS liable on every such part, and every indorsee subsequent 
to him IS liable on the part he has himself endorsed as if the 
said parts were separate bills 

But as between the different holders the holder whose 
title fill St accrues is deemed to be the true owner of the bill 
The true owner may possibly be entitled to recover the other 
parts even fiom a holder of them in due course, but m any 
-case the rights of a person who in due course accepts or pays 
the part first presented to him are preserved (jv) 


Rights and duties of drawee: — ^The drawee may write 
his acceptance on any part, but he should do so on one part 
only, otherwise if two or more parts bearing his acceptance get 
into the hands of different holders m due course he is liable 
on every such part as if it were a separate bill 

Where the bill or a part of it is presented to the acceptor 
for payment he should require the part which he has accepted 
to be handed over to him on payment of the bill, for otherwise, 
if the part bearing his acceptance is outstanding at maturity m 
the hands of a holder in due course, he is liable on it Subject 
to this, however, the payment or other discharge of one part 
involves the discharge of the whole bill {x) Form of a bill 
in set of three 


First part 


ID^acca 

The 22nd June, 1936 


£50 


I Stamp 


Ninety days after sight pay this First of Exchange 
(Second and third of the same date 'and tenor being unpaid) 
to the order of X the sum Of fifty pounds, valued received 

To B 

London 

Second and third parts will also be similar to the first part 
with this difference that m the second ‘first and third’ and in 


(mi) Ibid 

(x) Halsbury, V II, p 561 
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the third 'first and second’ remaining unpaid will be substituted 
in the portion within the bracket 

133. As between holders in due course of 
„ , , ,, . different parts of the same set 

part°entiUed m he who first acquired title to 

his part is entitled to the other 
parts and the money represented by the bill 

Vide notes on section 132 under head 'Rights and duties 
cif a holder ’ 


CHAPTER XVI 

Op Internationa!, Law 

134. In the absence of a contract to the 
L.W contrary, the liability of the maker 

of maker, acceptor or or drawer of a foreig-R promissory 
indorser of foreign ins- note, bill of exchange or cheque is 

regulated in all essential' matters 
by the law of the place where he made the instrument, 
and the respective liabilities of the acceptor and indorser 
by the law of the place where the instrument is made 
payable 


IlhAstraUon 

A bill of exchange was drawn by A in California, where the rate of 
interest is 25 per cent, and accepted by B, payable m Washington, where 
the rate of interest is 6 per cent The bill is indorsed m British India and 
IS dishonoured An action on the bill is brought against B m the States 
He IS liable to pay interest at the rate of 6 per cent only, but, if A is 
charged as drawer, A is liable to pay interest at the rate of 25 per cent 

NOTES 

It has been noticed before that the maker, drawer, acceptor 
and indorser of a negotiable instrument all enter into distinct 
and separate contracts by their respective actions and, therefore, 
a negotiable instrument is not one single contract but embodies 
a senes of different contracts entered m one place and to be 
performed in the same or in a dijBferent place The question, 
that, therefore, necessarily arises is the law of which country, the 
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place where the contract is entered into or the place where- 
it IS to be performed, will apply in such a case^ Ordinarily 
the law of one country has po application beyond its own. 
territorial limit But as the negotiable instrument plays an 
important part in the development of international trade, one 
country cannot altogether ignore but must recognise the law 
of another in the matter of such contract as a matter of 
necessity (y) This application of foreign law is, however, 
subject to its not being inconsistent with any statute intended 
to have extra territorial jurisdiction or with the policy of the 
land where the action is brought or with the maintenance of 
political institutions of that land It shdll not also involve 
interference with the authority of a sovereign right of a foreign 
sovereign in his country (a) The present section lays down, 
what law will be applicable here in such cases 

In the absence of contract: — ^Under this section it is 
always permissible to the parties to stipulate expressly that 
their rights and obligations under the contract wiU be governed 
by a particular law But when they do not make any such 
stipulation the liability of the maker or drawer of a foreign 
promissory note or a bill of exchange or cheque is regulated in 
all essential matters by the law of the place where the instrument 
was made, and the respective liabilities of the acceptor and the 
endorser are regulated by the law of the place where instrument 
is made payable It is to be noted that where a contract is 
entered into by letters, the place of acceptance of the proposal 
is deemed to be the place where the contract is made 

The application of the international law may be considered 
under the following heads e g 

(i) The formality of the contract 

(ii) The capacity of the parties to enter into the contract 
(ill) Liability of the parties under the contract 

(iv) Procedure to be adopted for enforciiTg the contract 

Form: — The formality of a document i e the form of 
drawing, acceptance or endorsement is governed by the law 
of the place where the contract is made i e lex loci contraius 
Therefore, where an unstamped instrument is void under the- 
law of the foreign country where it is made or drawn a suit 
will not lie in British India on that instrument (o) But if 
the instrument instead of being void for want of stamp becomes 


iy) Dicey, (4th Ed ) 8 
{*) Ibid, p 27, 28 

(o) Dhmdvram v Sadasuk, 42 Bom 522 
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merely inadmissible in evidence under the law of the place 
where it is made or drawn a suit will lie (b) Where a promis- 
sory note, to be valid and binding, does not require a stamp under 
the law of land where it is made, it can be sued upon m 
British India where such notes do require stamps (r) Similarly, 
it was held that a promissory note executed in the Pudukottahu 
State which was void for want of registration under the law 
of that Stale, could not be sued on m British India where no 
registration was necessary {d) 

Capacity: — There is a conflict of opimons with respect 
to the capacity of the parties to enter into a contracts 
According to some the law of domicile of a person governs his 
capacity to enter into- a contract {e) But in a recent decision. 
It has been held following the school of jurists led by Dicey that 
it IS not the law of domicile that governs the capacity of the party 
to enter a mercantile contract but it is the law of the place where 
such contracts are made (/) The latter view is recommended 
by the conference of International jurists {g) 

Liability of the Parties: — ^The liability of a party under 
a contract is ordinarily governed by the law of the place 
where the contract is to be performed or what is known as 
the lex loc% soluUoms (h) But under the Indian law the liability 
of the maker of a foreign promissory note is governed by the 
law of the place where the contract is made, % e , the lex loci 
contractus (t) This decision given prior to the passing of this 
Act has been embodied in the present section Again, the liability 
of an acceptor or an endorser is determined by the law of the 
place where it is made payable Therefore, in case of a bill 
drawn in a foreign country and made payable in British India,, 
neither protest nor dishonour was held necessary to charge the 
acceptor (;) It is to be noticed that under the international 
law the liability of the endorser is governed by the law of the 
place where the indorsement is made 


(b) Venkatarami v Sn Mahar^aja, 53 Mad 968, 1930 Mad 1004, 59 
MDJ 548 

(c) Amina Begum v Nawab of Rampm, 33 AH 571, 10 I C 247 
{d) Palmtappa v Ferta Kuruppem, 17 Mad 262 

(e) RoJnlkhcmd Bank v Row, 7 All 490, 1885 AWN 101 (F B ) ; 

Lachmt v Fateh, 25 All 195, 1903 AWNS, Kashtbabm v Snpat^ 
19 Bom 697 

(/) T N S Ffrm v Mahomed, 66 ML J 458 
(g) 9 Bom LR (Jouxnal) 1 

\h) Bemam & Co v L S Debeno, (1924) AC 514 

(f) Mat kappa v Chellappa, 1 Mad 196 

(;) Ardeshtr v Khuskaldas, 32 Bom 247; 10 Bom L R 268. 

(Jb) Byles on Bills, (17th Ed ) p 341 
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Procedure; — Rules of procedure are determined by the 
law of the place where the suit is mstituted It is lex fon i e , the 
law of the place of the suit that determines the remedies that are 
open to the party (^) and the procedure that has to be adopted 
by him for the enforcement of his right (/) but not defences as 
set off or discharge (w) 


135 . Where a promissory note, bill of exchange 
or cheque 'IS made payable in a 
different place from that in which 
It IS made or indorsed, the law of 
the place where it is made payable determines what 
constitutes dishonour and what notice of dishonour is 
sufficient 


Law of place of 
payment gpvans 
dishonour 


lUustratton 

A bill of exchange drawn and indorsed m the States, but accepted 
payable in France, is dishonoured The indorsee causes it tO' be protested 
for such dishonour, and gives notice thereof m accordance with the law of 
"France, though not in accordance with the rules herem contained in respect 
of bills which are not foreign The notice is sufficient. 

NOTES 

The section applies only where the place of payment of the 
instrument is different from the place of its making or mdorse- 
hient For where the place of making or indorsement and 
payment is the same no difficulty arises IJnder this section what 
is dishonour and what notice of dishonour is sufficient will be 
governed by the law of the place where the instrument is made 
payable, t c ,, by the lex locv solutwms Although the section 
mentions only dishonour and notice of dishonour the section 
applies to rules of maturity, demand and protest as well Thus, 
where a bill is drawn in London on a person m Bombay who 
made it payable m Bombay no protest is necessary (n) Simi- 
lariv, where a bill was drawn m London and made payable in Pans 
*90 days after date the maturity of the bill was determined by the 
French law under which days of grace were not allowed (o) 
'The duties of the holder are also regulated by the lex loci, solu- 
tionis, 1 e , the law of place where the contract is to be performed 
The defendants shipped goods to London before the War, in an 
’Cnemy vessel destined to enemy ports and the goods were covered 


(/) Paltanappa v Pertakaruppa, 17 Mad 262 

im) Mmugesa v ArmanmU, 22 Mad 458, 10 MLJ 39 

in) Ardeshtr V Khushaldas, 32 Bom 247, 10 Bom LR 268 
ia) Rmquettee Overmmn, (1875) LR 10 QB 525 
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by bills of exchange which drawn in Calcutta on London firms 
were discounted with and endorsed to the plaintiffs in Calcutta 
The bills reached London, one on the day war was declared and 
the others on a subsequent day The endorsees duly presented 
the bills for acceptance but they were returned dishonoured by 
the drawees Held, that the further performance of the contract 
became impossible owing to war and there being no obligation of 
the drawees to accept, the plaintiffs were not bound to give notice 
of dishonour (/) 

136 . If a negotiable instrument is made, drawn. 

Instrument made etc accepted or indorsed OUt Side 
out of the States but in the btates, but in accordance 

^at^^ With the law of the States, the 

circumstance that any agreement 
evidenced by such instrument is invalid according to the- 
law of the country wherein it was entered into does not 
invalidate any subsequent acceptance or indorsement 
made thereon within the States 

NOTES 

The word States is the substitute for British India In' 
Pakistan it should read as Provinces 

Under section 134 ante the law of the country where the 
contract is entered into determines the formal and essential 
validity of the contract The present section is an exception to 
that rule Under this section in spite of the invalidity of the 
foreign instrument, according to the law of the place where it is 
made, a subsequent contract by acceptance and endorsement may 
be valid in India and Pakistan if the same conforms to the Indian 
and Pakistan laws and such subsequent agreement between the 
parties will be enforcible in these courts The subsequent 
parties to the contract created by the acceptance and endorsement in 
India or Pakistan will be bound by it for the simple reason that a 
negotiable instrument embodies in it a senes of contracts and that 
the invalidity of the first part will not affect the subsequent part 
Under the English law a bill issued out of the United Kingdom 
will not be invalid only for want of stamp in accordance with the 
law of the place of issue ( 5 ) Indian Courts also recognise the 
same rule (r) There is no provision of law which requires a 


(^) Sukhlal V Eastern Bank, 46 Cal 5S4, 58 I C 641 
ipS) Indian A O 1^0 Pakistan A O 1947 
'(<?) B of E Act, 72 (1) 

(r) Subrayan PtUat v Subraya Mwidli, 4 MHCR 14 
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promissory notes executed out of India to be stamped 
before it is sued on or used in court where the holder of the note 
has not done any of the acts referred to in sections 5 and 18 of 
the Stamp Act (j) Therefore, an unstamped instrument must 
be stamped before negotiation in India but an action will 
lie on such an unstamped instrument without afibcmg a stamp if it 
IS not negotiated in India 

137. The law of any foreign country regarding 
Presumption as to promissory notes, bills of exchange 

foreign law and cheques shall be presumed to 

be the same as that of the States, unless and until the 
.contrary is proved 


NOTES 

A party relying on foreign law, as distinct from Indian law, 
must prove what it is This may be done by the production of 
the law books or by the opinion of foreign courts or by the 
statements of experts The ordinary presumption is that foreign 
laws are similar to the Indian laws The difference 
must be proved by him who alleges it Under section 57 of 
the Indian Evidence Act courts are empowered to take judicial 
notice of all Acts passed by the British Parliament and can, 
dheiefore, lake judicial notice of the Bills of Exchange Act 


CHAPTER XVII 

Notaries Public 

138. The Central Government may, from time 
Power to appoint to time, by notification in the 

notaries public official Gazette, appoint any 

person, by name or by virtue of his office, to be 
a notary public under this Act and to exercise his func- 
tions as such within any local area, and may, by like 
notification, remove from office any notary public ap- 
■pointed under this Act 


(s) Maherniad v Mahamad, 22 Mad 337; 9 MXJ 135, Km,h% v 
Pantka, 36 ML J 188, 52 I C 477 
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NOTES 

The words ‘Local Government’ which were substituted for 
the words ‘Governor General in Council' by section 2 and the 
schedule of the Decentralisation Act IV of 1914 have been re- 
placed by Central Government (f) 


Power to make rules 
tor notanes public 


139 . The Central Government may, from time 
to time, by notification m the 
official Gazette make rules con- 
sistent with this Act for the 
guidance and control of notaries public appointed under 
this Act, and may, by such rules (among other matters), 
fix the fees payable to such notaries. 


NOTES 

Rules for the guidance and control as well as for the fees 
of the Notaries Public can, under this section, be framed by the 
Local Governments A notary public is to keep a register called 
‘Notarial Register’ to make entries of noting, protests, and 
declarations of payment for honour He has also to keep a 
round seal bearing his name or the name of his office with the 
words ‘Notary Public’ written there The District Judge or any 
other officer appointed in this behalf by the Local Government 
can inspect his office not more than twice a year For rules vide 
Appendix II 


SCHEDULE 
[Bnactments repealed ] 

Repealed by the Repealing and Amending Act, 1891 (XII of 1891 ) 


(t) Government of India (Adaptation of Indian Laws) Order 1937 
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Forms of Instruments 

1. Promissory notes. — 

A. Payable on demand 
(a) Single liability 

Rs 2000/- Calcma, 1st July, 1936 

(a) On demand I promise to pay to Mr Sambhu Nath Law 
oi order the sum of Rupees Two Thousand with interest at Rs 6 
per cent per annum until repayment. 


Mati 


Stamp 

Lai 


Roy 


(b) Joint liability 

Rs 2000/- Calcutta, 1st July, ^36 

On demand we promise to pay to Mr Sambhu Nath Law or 
order the sum of Rupees Two Thousand only for value received 
with interest at Rs 6 per cent per annum until repayment 


Stamp 

Lai 

Nath 


Mati 

Surendra 


Roy 

Roy 
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(c) Joint and Several liability 
Rs 2000/- 


Calcutta, 1st July, ^36 


On demand we jointly and severally promise to pay to 
Mr Sambhu Nath Law or order Rupees Two Thousand only with 
interest at Rs 6 per cent per annum until repayment 


Mati 

Surendra 


Stamp 
Lai Roy 
Nath Roy 


(d) Without stipulation for interest 


Rs 2000/- 


Calcutta, 1st July, '36 


On demand I promise to pay to Mr Sambhu Nath Law or 
order the sum of Rupees Two Thousand only, value received 


Mati 


Stamp 

Lai 


Roy 


B- Payable after date 

Rs 2000/- Calcutta, 1st July, *36 

One month after date I promise to pay to Mr Sambhu Nath 
Order 

Law or^^^^^^the sum of Rupees Two Thousand witfh interest 
at Rs 6 per cent per annum until repayment 

I Stamp 
Lai 


Mati 


Roy 
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Other forms will be like the 'on demand" notes with this 
difference that the words ‘on demand" will be replaced by the 
words days or months after date " 

2- Bills of Exchange: — 

A. Inland Bills 

(a) 

Rs 3000/- Calcutta, 1st August, 1936 

Sixty days after date pay to Narendra Bose or order the 
sum of Rupees Three Thousand, value received 

Bejoy Prosad Roy 
To 

A K Mukhisrjee & Co, 

Midnapore 


(b) 

Rs 2000/- Darjeehng, 13th September, 1936 


Three months after date pay to bearer the sum of Rupees 
Two 'rhousand, value received 


Bibhuti Charan Ray 


To 


Messrs Chowdhury & Co , 

Pollock Street, 
Calcutta 


(c) 

Rs 1000/- Dacca, 12th June, 1936 

Thirty days after date pay to S P Ghose or bearer the sum 
of Rupees One Thousand for value received 

Nerode Ray 

To , 


Dhakeswari Cotton Mills Ltd , 

Dacca 
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(d) 

Rs 5,000/-* Shillong j 1st July, 1936 

One month after date pay to my order the sum of Rupees 
Five Thousand 

Nirmal De 
To 

Messrs De Doss & Co , 

Shillong 


(e) 

Rs 3,000/- Howrah, 10th June, 1936 

On demand pay to Kamalaya & Co or order the sum of 
Rupees Three Thousand, for value received 

Sailesh Sen 
To 

P C De 

Commercial Buildings, 

Dalhousie Square, 

Calcutta 

Note — No (e) can be treated both as a bill as well as a 
promissory note at the option of the holder 


B* Forms of Foreign Bills. 

(a) 

Rs 15,000/- hondon, 1st Febrtmry, 1935 

Sixty days after sight of this First of Exchange (second and 
third of the same tenor and date unpaid) . pay to the order of 
Messrs Army Navy Stores Dtd , Calcutta, the sum of Rupees 
Fifteen Thousand only, value received 

(Sd ) Army Navy Stores Etd 
To 

Messrs Rankin & 'Sons, 

Calcutta 
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{b) The second would read as — 

Lto<nd^n, 1st February, 1935. 

Sixty days after sight of this Second of Exchange (first and 
third of the same tenor and date unpaid) pay to the order of 
Messrs Army Navy Stores Ltd , Calcutta, the sum of Rupees 
Fifteen Thousand only, value received 

Rs 15,000/- 

(Sd ) Army Navy Stores, Ltd. 


To 


Messrs Rankin & Sons, 
Calcutta 


<b) 


The Central Excheutge Bank of India Ltd. 

49-53, Bishop Gate,. London, B C 2 

7th May, 1937. 


(c) 

No r/1 
Rs 350/- 

On demand pay this First of Exchange (the second of 
the same tenor and date being impaid) to the order of 
Mr Rupees Three Hundred and Fifty,, 

value received 

For the Central Exchange Bank of India Ltd. 


To 

The Manager, Manager, 

1082 The Central Bank of India, Ltd , 

Dacca Accountant 
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The Central Exchange Bank of India Ltd. 

49-53, Bishop Gate, London, B C 2 

7th May, 1927 

<d) 

No r/1 
Bs 350/- 

On demand pay this Second of Exchange (the first of the 
same tenor and date being unpaid) to the order of 
Mr Rupees Three Hundred and Fifty, 

■value received 

For the Central Exchange Bank 
of India Ltd , 

To Manager 

The Manager Central Bank of India Ltd , 

Dacca Accountant 

1082 


Section 7 

Bill -with the drawee in case of need 

Rs 2,000/- Calcutta, 1st Jmie, 1926 

Three months after date pay to the order of Mr B C Roy 
the sum of Rupees Two Thousand, value received 

K C Roy 
To 

M N Roy, 

Esplanade, Calcutta 

In case of need with 
The Central Bank of India Ltd , Calcutta 
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Forms of acc^tance of the bills of exchange. 

Rs 3,000/- ^ Calcutta, Wth August, 1937 

Sixty days after date^Wy to Narendra Nath Bose or order 
the sum of Rupees Three^Ji^ousand for value received 

Bijoy Prasad Roy 


To 


O4 II? 

JjJ 3 


A K Mukherjee & Co, 

Midnapore 


Us 2,000/“ ^ D<ir]eehng, 13th September, ^36 

>» 

Three months after da& pay to bearer the sum of Rupees 
Two Thousand *§ 

^ Bibhuti Char an Roy 

To 

Messrs Choudhury & Co , 

Pollock Street, 

Calcutta 


Rs 1,000/- 


^ ^ n 

^ CO 

§■ s 2; -o 
CQ ^ 




Dacca, 12th June, 1936 


Thirty days after deg6g)'ay3Eo S P Ghose or bearer the sum 
■of Rupees One Thousaii^ Ifor "^ue received 

I S 5 Nirode Ray 

SAG 

Dhakeswari Cotton Mills Ltd , 

Dacca 


Bills may be accepted supra protest or accepted paya^^ at a 
specified bank and not elsewhere In such cases those words 
have to be written across the bill as shewn, abovfe and signed 
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Sectwn 16 

Endorsements. 

1 Dhakeswari Cotton Mills Ltd (in blank) 

2 Pay to Sarat Bose, 

Dhakeswari Cotton Mills, Ltd. 
(in full) 


Forms of cheque and special and general crossings. 


Section 6 


Dacca, 15th June, 1937 

Imperial Bank of India, Ltd 
Dacca 


No A 12318 

Pay to Asutosh Banerjee or bearer Rupees Two HundrecE 
only. 


Rs 200/- 

Parimal Bose. 


No AB 4-6819 


Dacca, the 15th June, 1937 ~ 

Imperial Bank of India, Ltd. 
Dacca 


Pay to Asutosh Banerjee or order Rupees Two Hundred' 

only 


Rs 200/- 

Parimal Bose. 


General Crossing 


Section 123. 


No AB 46819 

Pay to Asutosh Banerjee 

only. 

Rs 200/- 


Dacca, the 15th June, 1937 

Imperial Bank of India Ltd 
Dacca 

or order Rupees Two Hundred 


Panmal Bose. 
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Other marks which may likewise be put in case of general 
crossing are — 


2 

43 

o 

bjo 

CD 


O 

a 


XI 

CtJ 

O 

bjo 

•+-* 

o 

12; 




Section 124, 


Special Crossings* 


§ 

PQ 


-o 

o 

3 


2 

•+2 

§D 

<U 

a 

4-j 

O 


a 

2 

-3 

a 


a 

<n 

PQ 

u 

•A—i 

§ 

a 


^2 

-K> 

o 

buo 

<u 

a 

4 _j 

O 

:z; 


'135 

h4 < 1 ^ 


c 

rS 

pq 


G 

Cl) 

o 

CuO 

G 

CD 

PQ 


Specimens of different forms of hundis. 

( 1 ) Shah jog hundi — ^page 27 

r 1 ) Bombay 

At Bombay Seth — please accept salutations of the writer 
Seth — from — We have received Rs 1,000 from — Please 
pay the presenter on demand as per rules of the Bombay Shroff 
Mahajan after assuring yourself that the presenter is a Shah 

Dated the 12th Dark day of 
Bhadrapod Samvot year, 1895 

Rs 10,000/- 


S'ugnature 
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(2) Bengal 

To Bhai Kesri Chand Sugan Chand of the good and 
prosperous place Calcutta — ^by Kesn Chand of the port of 
Calcutta ivhose complements please accept Further (we draw) 
Hundi here for Rs 400/- m words rupees four hundred full 
•double of rupees two hundred the half thereof, in favour of 
Bhai Baldeo Das Asaramji Please pay after 511 five hundred 
and eleven days from Miti Sawan 1 Sudi S Thursday, value in 
Company’s coin to the respectable holder Miti Sawan 1 Sudi 
5 Sambat 1966 Thursday 


(on the back) 


4001 

Due iSth December, 1910 


Kesri Chand Sepani 


To Kesn Chand Sugan jChand 


<3) Bengal 

To Bhai Kesn Chand Sugan Chand of the good and 
prosperous place Siliguri Please accept the complement of 
Kesn Chand Sugan Chand from the port of Calcutta Further 
1 Hundi for Rs 400/- rupees four hundred being full double of 
two hundred rupees the half thereof, (drawn) in favour of 
Bhaiji Baldeodasji Asaramji here please pay in Company’s 
•current rupees Shahjog (i e to the respectable holder) after 
542 five hundred and fortytwo days from Thursday Miti first 
Sravan Sudi 5 Sravan Sudi 5 the first of the Sambat year 1966 

Signature of Kesn Chand Please accept the hundi 
(on the back) 


400 


Due date 15th January, 1911 
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(ii) Jokhmt Hundt (p 28) 

To wit here have been kept and retained from Shah 

Rs in full, so the hundi is jokhmt 

on board the vessel , nakwa owner 

After the fixed time 4 (four) days after the vessel shall have 
arrived safel)’- from the sea port town of at 

the seaport town of do you pay to* 

Shah 

Signature 


(ill) Namjog Htmdt (p 29) 

To Vitalbhai of Bombay worthy of all praise Written fromi 
Karachi by Damodardass from whom please accept salutations - 
To wit Please pay on receipt of this Hundi to Ballav Chamaria 
according to custom of Hundi, the sum of Rs 500/- double of 
half the sum of two hundred and fifty for value received 

Date 

Stgnatme 


(iv) Ztkrt Cht (p 29) 

To good place Dwaraka Letter written to brother MohonlaF 
from Haridoyal, who sends greetings We had sold Hundi for 
Rs 65/- (sixty-five) from jDwaraka on Sanwal Das, by Radha 
Kishan, favouring Lodhi Pershad dated 10th day of Bhadon 
Samvat 1934 payable to bona fid£ person, in the currency of the 
market, to brother Baldeo Sahai Gopinath who informs us that 
the hundt is unpaid If this hwtdt has been paid well and good - 
If not please pay this hundt as stated in this letter debiting the 
amount to our account and return the hundt imendorsed to us 

Letter written 11th day of the latter half of Katak, 
Sambat, 1935 ' 

Sd/- Haridoyal 


(v) Darshant Hundt (p 30) 

(a) At Bombay Seth Shohanlal please accept salutations of 
the writer Seth Badridass from Calcutta . We have received, 
here (Rs 1,000) one thousand only from Seth Gokuldass Please 
pay to the presenter at sight and debit the ggme to our account 
Please pay the double of five hundred, vts one thousand only, 
according to the rules of the Bombay Shroff Mahajan 

Date Badridass 
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(b) Darsham Htmdi, Madras 

17th September, 1929 
P-wrattast, 3rd 1105 

At sight please pay to Mr Sankarahngam, yam dealer, the 
sum of Rs 1,000/- (Rupees One Thousand only) and debit 
Srivilliputtur firm account after due entry on the reverse hereof 

Signature 


(c) Bengal, 

May Sn Han help us 
No 

(The firm of the) late Jagabandhu Sen Poddar, 

begs to inform you this day S) of Dacca 

Rupees (in words) immediately after the receipt of 

this in Calcutta, please pay the above amount to Sj 
or order 

This day 1336 B S 

Reserve 

To 

Most Blessed 

Sriman Prasanna Kumar Sen Poddar, 

Calcutta, Barrabazar, 

14, Shibtala Street 

s(vi) MuddaU Hundi (Bengal) 

(a) May Sn Durga protect us Obedient servant Sj Han 
Oharan Das begs with many salutations to inform you That a 
hundi Rs 1,000/- double of rupees five hundred (Rupees one 
thousand only) is issued upon you from this place The amount 
has been deposited here by Sn Amar Nath Bose The muddat is 
35 days and the grace is 3 days t e m all 28 days On receipt of 
this hundi you please accept it and pay the sum to a person with 
credit on due date after the muddat and take receipt on the back 
of the Hundi This is the prayer to your auspicious feet Thus 
ends this Hundi, 10th Ashar, 1335 B S Monday 

tTo 


Signature 
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(b) ToX Date 

Sixty days after date please pay to Y of or order 

the sum of Rs 1,000/- (rupees one thousand only) with interest 
at per cent per month and debit the amount to our account 

Signature 


(vii) Dhamjog Hundt 

Bow to Sri Ganesh 

To X written from by Y from whom please 

accept salutations To wit Pay at once on receipt of this 
Hundi to Dhamjog according to the custom of hundis 

Rs -1,000/- m words one thousand double of half the sum 
five hundred on behalf of Z of this place for value received 

Date A 

Signature 


(vni) 

Purja (hundi) i e an acknowledgment of debt This is used 
geneially in connection with short-term loans, not exceeding three 
months It is stamped with one anna stamp 

Honoured brother Nathuram Takal Chand be pleased to 
accept the greetings (Ram Ram) of Bhuramal Gopinath Further, 
Rs 500, in words rupees five hundred, is being taken from you 
the interest on which at the rate of 6 oj is sent herewith Please 
accept it and pay the money to Jamadar, dated 30th day of 
Magh, 1986 Sal 

Sd/- Sawanlal Nahata 


(ix) Hundi for goods sent 

Due 19 

Rs Place and date 

At days after sight please pay to or order 

the sum of rupees only for value received agaipst 

R/R 

To Drawee (address) 


Signature 



APPENDIX II 

Rules relating to Notaries Public 
Order 65 (b) 

NoHficatton of the Government of India No 1433, Itcdicial 
dated the 30th September, 1886 — In exercise of the power con- 
ferred by section 139 of Act XXVI of 1881, The Negotiable 
In 3 truments Act, 1881 (as amended by Act 11 of 1885), the 
Governor-General in Council is pleased to make the following 
Rules for the guidance and control of Notaries Public appointed 
under that Act, the fixing of the fees payable to those 
Notaries — 

1 Notaries Public shall', in transacting business under the 
Act, use the forms set forth in the appendix to this Notification 

2 Besides recording declarations of payment for honour 
(sec 113), Notaries Public shall, following the practice existing 
m the Presidency towns, also register notings and protests made 
by them No particular form or register is necessary for these 
purposes, but Notaries Public shall keep a substantial blank book 
m which to enter copies of all the letters which they may write 
for presenting bills for acceptance or payment or better security 
of all bills,* noted or protested or paid for honour, together with 
all the indorsements thereon (including that made by themselves, 
to the effect that the bill has been noted or protested for non- 
acceptance or non-payment or want of better security) , and of 
all protests made by themselves and of all declarations made by 
payers for honour Notaries Public shall further, after examina- 
tion of each entry in book, affix their signature thereto, and where 
demand of acceptance or payment or better security was made by 
a clerk, shall cause him to affix his signature also the entry relat- 
ing to the demand 

3 The book shall be known as the Notarial Register, and 
the pages thereof shall be numbered consecutively 

4 Every Notary Public shall permit the District Judge or 
such officer as the Eocal Government, from time to time, appoints 
in this behalf to inspect his register at such times not oftener than 
twice a year, as the District Judge or officer may fix 


* In cases where the language of the bill is unknown to the Notary 
Public, and where it is impossible to find anyone acquainted with the 
language of the biU to copy it mto the register, an entry in the register of 
an abstract of the bill will be sufiScient 
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5 When the original instrument is in an oriental language, 
any noting or protest or entry in his register which has to be 
made in respect of the instrument by a Notary Public may be 
made either in that language or in English 

6 In making presentments of bills or notes, Notaiies Public 
shall observe the provisions of Chapter V of the Act — 


APPENDIX A 

Provided that it shall not be necessary for a Notary Public 
to allow the drawee of a bill of exchange, time for deliberation,, 
as provided in section 63 

7 Every Notary Public shall use a plain circular seal, bear- 
ing, if he has been appointed by name, his name and the name 
of the local area within which he has been appointed to exercise 
his functions, and the circumscription, '"Notary Public’’, and if 
he has been appointed by virtue of his office, the name of his 
office and of the local area within which he has been appointed 
to exercise his functions and the circumscription "Notary Public 

8 Every Notary Public shall have an office at such place 
within the local area for which he has been appointed as may be 
approved in this behalf by the District Judge 

9 Every Notary Public shall charge fees at rates mentioned 
below, namely — 

(1) For noting an instrument — 

If the amount of the instrument does not exceed Rs 

Rs 1,000 2 

If it exceeds Rs 1,000 but does not exceed Rs 5,000 3 


Do 

„ 5,000 

do 

„ 20,000 

5 

Do 

„ 20,000 

do 

„ 30,000 

6 

Do 

„ 30,000 

do 

„ 50,000 

7 

Do 

„ 50,000 



8 


(2) For protesting an instrument 


If the amount of the instrument does not exceed 

Rs 

Rs 1,000 




6 

If it exceeds Rs 1,000 but does not exceed Rs 5,000 

7 

Do 

„ 50,000 

do 

„ 20,000 

10 

Do 

„ 20,000 

do 

, „ 30,000 

11 

Do 

„ 30,000 

do 

„ 40,000 

12 

Do 

„ 40,000 

do 

„ 50,000 

13 

Do 

„ 50,000 

do 

„ 60,000 

14 

Do 

„ 60,000 

do 

„ 70,000 

15 


21 
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Do 

„ 70,000 

do 

„ 80,000 

16 

Do 

„ 80,000 

do 

„ 90,000 

17 

Do 

„ 90,000 

do 

„ 1,00,000 

18 

Do 

„ 1,00,000 



22 


(3) for recording a declaration of payment for honour 

Rs 2/8/0 

(4) Duplicate protests, — ^half charge for the original 

Note — In addition to the above fees, travelling allowance at 
the rate of 3 annas a mile by rail and 8 annas by road, may be 
charged ^when the Notary Public is required to attend at any 
place more than one mile from hi-s office 

10 These rules come into force on the 1st day of January 

1887 



APPENDICE 

I 


Form of Noting 

(See Section 99) 

{To be made upon the %nstrument or upon a paper attached 
thereto, or partly upon each ) 

Reference to page m Notarial Register 
Date of presentment and dishonour 

Reason if any, assigned for dishonour (or, if the instrument 
has not been expressly dishonoured, reason why holder treats it 
as dishonoured ) 

Date of note Sd A B 

Notary's charges Notary Pubhc 


II 

Form of protest of Bdl of Exchange for 
Non-acceptance. 

(See Section 101) 

On the day of 19, I, A B , A Notary Public appointed 

under the Negotiable Instruments Act, 1881 of in 

(here state the local area for which the Notary Public has been 
ppomted) in British India at the request of C D of , 

did at (in perspn by my clerk) (by registered letter,) cause 

due and customary presentment to be made to, and did demand 
acceptance of, the bill of exchange hereto annexed (or '"a literal 
transcript whereof and everything written or printed thereupon 
IS hereto annexed’’) from EF, the person upon whom the said 
bill is drawn, to which demand he made answer (state terms of 
answer if any) (or ''to which demand he gave no answer”) , 
wherefore I, the said Notary, at the request aforesaid by this 
writing, do, in the presence of M N , and O P , witnesses, protest 
against the drawer of the said bill of exchange and all other 
parties thereto and all others concerned for all exchange, re- 
exchange and all costs, damages and interest present and to come 
for want of acceptance of the said bill 

M N , 1 Which I attest 

y Witnesses 

OP, J Sd A B 

Notary Fubhc 
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Note — Wlien after a bill is protested and before the protest 
IS drawn up, it is accepted for honour, the protest should further 
state the names of the person by whom, and of the person for 
whom, and the manner in which, such acceptance was offered and 
effected 


III 

Form of protest of bill of exchange for non-acceptance, 
when the drawee cannot be found* 

(See Section 101) 

(a) Where search was made by Notary Public m person or 
by his clerk — 

On the day of 19, I, A B , a Notary 

Public appointed under the Negotiable Instrument Act, 1881, of 
in (here state the local area for which the Notary 
Public has been appointed) in British India at the request of 
CD, of , did (m person) (by my clerk) make due 

search at for E F , in order to present to, and demand from 
him, acceptance of the bill of exchange hereto annexed (or ''a 
literal transcript whereof and of everything written or printed 
thereupon is hereto annexed"') which is drawn upon the said 
E F , but was unable to find him , wherefore I, the said notary, 
at the request aforesaid by this writing, do, in the presence of 
M N , and O P , witnesses, protest against the drawer of the 
said bill of exchange and all other parties thereto' and all others 
concerned for all exchange or re-exchange, and all costs, damages 
and interest present and to come for want of acceptance of the 
said bill 

(b) Where registered letter was sent to the drawee — 

On the day of 19, I, A B , a Notary Public appointed 

under the Negotiable Instruments Act, 1881 of in (here 

state the local area for which the Notary Public has been appointed) 
in British India, at the request of C D , of , did send by 

post a registered letter addressed to E F at , wherein 

I enclosed and demanded from him acceptance of the bill of 
exchange hereto annexed (or ^^a literal transcript whereof and of 
everything written or printed thereupon is hereto annexed") which 
IS drawn upon the said E F , but the letter was returned un- 
delivered, because the said E F could not be found , wherefore 
I, the said notary, at the request aforesaid by this writing, do, 
in the presence of M N , and O P , witnesses, protest against the 
diawer of the said bill of exchange, re-exchange and all costs. 
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damages and interest present and to come for want of acceptance 
of the said bill 

M N , A^hich I attest 

V Witnesses Sd/- A B 

OP, J Notary Pub he 

Note — When, after a bill is protested and before the protest 
IS drawn tip, it is accepted for honour the protest should further 
state the name of the person by whom, and of the person for 
whom, and the manner in which, such acceptance was offered 
and effected 


IV 

Form of protest of promissory note or bill of exchange 
for non-payment. 

(See Section 101) 

On the day of 19, I, A B , a Notary Public, appointed 

under the Negotiable Instruments Act, 1881, of in (here 

state the local area for which the Notary Public has been appointed) 
in British India at the request of CD, of did cause due 

and customary presentment to be made at (m 

person) (by my clerk) (by registered letter) to and did demand 
payment of the piomissory note (or bill of exchange, as the case 
may be), to which demand he made answer (state the terms of 
his answer, if any) (or ‘‘to which demand he gave no answer”) , 
wherefore, I, the said notary, at the request aforesaid, by this 
wilting, do, in the presence of M N and O P, witnesses, protest 
against the maker of the said promissory note (or the drawer 
of the said bill of exchange, as the case may be) and all other 
parties thereto and all others concerned for all exchange, re- 
exchange, and all costs, damages and interest present and to come 
for want of payment of the said promissory note (or bill of 
exchange, as the case may be) 

M N , Which I attest 

> Witnesses Sd/- A B 

OP J Notary Public 

Note— When after a bill is protested and before the protest 
IS drawn up, it is paid for honour, the protest should further 
state the name of the person by whom and of the person for 
whom, and the manner m which such payment was offered and 
effected 
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V 

Protest of Promissory Note or Bill of Exchange for 
non-payment when the maker, drawee or acceptor 
(as the case may be) cannot be found, 

(See Section 101) 

(a) Where search was made by Notary Public m person or 
by his clerk — 

On the day of 19, I, A B , a Notary Public 

appointed under the Negotiable Instruments Act of 1881 of 
m (here state the local area for which the Notary Public has been 
appointed) in British India, at the request of C D of, did (in 
person) (by my clerk) make due search at for E P the 

maker (or drawee or acceptor, as the case may be) in order 
to present to and demand from him payment of the promissory 
note (or 'hill of exchange'' as the case may be) hereto annexed 
(^or "a literal transcript whereof and of everything written or 
printed thereupon is hereto annexed"), but was unable to find 
him, wherefore I, the said notary, at the request aforesaid, by 
this writing, do, in the presence of M N and O P , witnesses, 
protest against the maker of the said promissory note (or drawer 
of the said bill of exchange, as the case may be) and all other 
parties thereto and all others concerned for all exchange, re- 
exchange and all costs, damages and interest present and to come 
for want of payment of the said promissory note (or bill of 
exchange, as the case may be) 

(b) Where registered letter was sent to the maker, drawee 
or acceptor 

On the day of 19 , I, A B , a Notary 

Public appointed under the Negotiable Instruments Act, 1881, of 
in (here state the local area for which the Notary Public 
has been appointed) iti British India, at the request of CD, of 
, did send by post a registered letter addressed to 
E F , at wherein I enclosed the bill of exchange hereto annexed 
(or "a literal transcript whereof and of everything written or 
printed thereupon is hereto annexed") and did by such letter 
demand from the said E F , the person on whom the said bill is 
drawn and whose acceptance appears thereon, better security for 
the payment thereof when the same should become payable m 
consequence of his having become insolvent (or "his credit having 
been publicly impeached," as the case may be), but the said letter 
was returned undelivered because the said E F , could not be 
found, wherefore I, the said notary, at the request aforesaid, by 
“this writing, do, in the presence of M N and O P , witnesses, 
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protest against the drawer of the said bill of exchange and the 
acceptor and all other parties thereto and all others -concerned 
for all exchange, re-exchange, and all costs, damages and interest 
present and to come for want of better security for the payment 
of the said bill when due and payable 

M N , 1 Which I attest 

>• W%tnesses Sd/- A B 

OP, J Nbtary Public 

Note — ^When after a bill is protested and before it is drawn 
up, it IS accepted for honour, the protest should further state the 
name of the person by whom, and of the person, for whom, and the 
manner in which, such acceptance was offered and effected 

VIII 

Form of notice of protest to drawee to be given 
by a notary public. 

(See Section 102) 

Take notice that bill of exchange for (here state the amount) 
drawn by you under date on and 

payable at has been dishonoured by non-acceptance 

(or non-payment, as the case may be) and protested, and that 
you will be held liable thereon 


Sd/. A B 
Notary Public 


IX 

Form of notice of protest to indorser to be given 
by a notary public. 

(See Section 102) 

Take notice that a bill of exchange for (here state the 
amount) drawn by under date 

the on and payable at 

and bearing your indorsement has been dishonoured by non- 
acceptance (or non-payment, as the case may be), and protested, 
and that you will be held liable thereon 


Sd/-A B 
Notary PuJ?lic 
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Form of notarial act of declaration having* been 
made by a payer for honour, 

(See Section 113) 

On the day of 19, I, A B , 

a Notary Public appointed under the Indian Negotiable 
Instruments Act, 1881, of in (here state the 

local area for which the Notary Public has been appointed) in 
British India do hereby certify that the bill of exchange hereto 

annexed (or “a literal transcript whereof and of ever 3 rthing 

written or printed thereupon is hereto annexed'') (now 
protested for non-payment) was this day exhibited to Y Z of 

in the Presidency of t-* . i t j ^ ^ i 

in British India (or to ms 

Province ^ 

agent in his behalf, as the case may be), who declared before 
me that he, the said Y Z would pay the amount of the said bill 
under protest for the honour of (here insert the name of the 
party for whose honour the pa 3 nnent is to be made, holding 
the said (here insert the name of the party for whose honour 
the payment is to be made) and the drawer and all other proper 
persons responsible to him, and the said Y Z , for the amount of 
the said bill and for all proper costs, interest, damages and 
expenses I have, therefore, in the presence of M N and O P 
witnesses, granted this Notarial Act of honour accordingly 


MN, 

OP, 


} 


Witnesses 


Which I attest, 
(Sd/-) A B 
N o tary Pubhc 



APPENDIX III 
On Procedue:^ 

Sections of the Code of Civil Procedure relevant to suits on 
^Negotiable Instruments 

15 . Every suit shall be instituted in the court of 

Courts in whidi suits the lowest grade competent to try 
ito be instituted 


NOTES 

This section is a rule of procedure and not of jurisdiction («) 
Although a subordinate judge has jurisdiction to try a suit over 
which a munsiff has jurisdiction the suit must be instituted in the 
•court of the lowest grade having jurisdiction to try the same 
But the trial of the suit by a court of higher grade is a mere 
iiiegularity (d^) 

20 . Subject to the limitations aforesaid, every suit 

Other suits to be msti- shall be instituted in a court within 

tuted where defrad^ts local limits of whose jurisdic- 

reside or cause of action 

anses tion 

(a) The defendant, or each of the defendants 

where there are more than one, at the 
time of the commencement of the suit, 
actually and voluntarily resides, or carries 
on business, or personally works for gain, 
or 

(b) any of the defendants, where there are more 

than one, at the time of the commencement 
of the suit, actually and voluntarily re- 
sides, or carries on business, or personally 
works for again, provided that in such 
case either the leave of the courts is given 

ia) Ntdhilalv Mazhar, 7 AU 230, AWN 1885, 1 (FB) 

<«*) Swytmaray<ma v Bullayyu, 1927 Mad 568, 52 MLJ 323, 24 LW 
367, Mcamgstt Pmmg v Maung Tun, 1925 Rang 278j 4 Bur LJ 
104, 90 I C 728 
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or the defendants who do not reside or 
carry on business, or personally work for 
gain, as aforesaid, acquiesce in such ins- 
titution, or 

(c) the cause of action wholly or in part arises. 

B^planaUon I — ^Where a person has a permanent 
dwelling at one place and also a temporary residence at 
another place, he shall be deemed to reside at both 
places m respect of any cause of action arising at the 
place where he has such residence 

B^plotnation II — A corporation shall be deemed to* 
carry on business at its sole or principal office in India 
or, in respect of any place where it has also a subordi- 
nate office at such place 

JllUstratwns 

(a) A IS a tradesman m Calcutta B carnes on business in Delhi 
B, by his agent in Calcutta, buys goods of A and requests A to deliver 
them to the East Indian Railway Company A delivers the goods accord- 
ingly in Calcutta A may sue B for the price of the goods, either in 
Calcutta, where the cause of action has arisen, or in Delhi, where B carries 
on business 

(b) A resides at Simla, B at Calcutta andi C at Delhi A, B and C 
being together at Benares, B and C make a joint promissory note payable 
on demand, and deliver it to A A may sue B and C at Benares, where 
the cause of action arose He may also sue them at Calcutta, where B 
resides, or at Delhi where O resides, but in each of these cases, if the non- 
resident defendant objects, the suit cannot proceed without the leave of 
•the court 


NOTES 

The words ‘cause of action' are not limited as to mean the 
whole cause of action, but include any material fact of it, not 
necessarily all the facts constituliijg the right to sue Where 

an instrument is executed, delivered and made payable at one 
and the same place the cause of action wholly arises at that 
place {b) But where it is executed at one place and is deli- 
vered and made payable in another the cause of action also partly 
arises in the latter place and a suit can be instituted at the latter 
place as well (c) Where a note is made payable at more than 

{<f) Bcmka Behart v Phake Rcmt, 25 All 48 

(b) R^m Gopal v Rtchcerd Blaqmere, 1 BLR 35 

(c) MuhcmmM v Mahmnmad, 2 PR 1916, 31 I C 698, W%nt&r v 

Romid, 1 MHCR 202; Lalp v Hard^ynarmn, 9 Call 105 
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one place a suit can. be instituted in any one of those places so* 
specified (d) But where no place of payment is specified the 
suit must either be instituted at the place where the defendant 
resides or where the instrument was executed (e) If a note 
IS actually executed and delivered at one place but is dated 
with reference to a dilferent place the parties will be deemed to* 
have agreed to treat the latter place as the place of contract and 
a suit will he there (/) A suit will he where a note negotiated 
or assigned (ff) But a direction by an endorsee to pay at a 
particular place does not entitle the endorsee to sue at that 
place (h) 


ORDER I RULE 6 

The plaintiffs may, at his option, join as parties 
to the suit all or any of the persons 
severally, or jointly and severally, 
liable on any contract, including 
parties to bills of exchange, hundis and promissory 
notes 


NOTES 

This rule is confined to suits on contracts (i) The liability 
under a contract may be several or joint or joint and several 
In a suit under a negotiable instrument the holder is not bound 
to sue all the parties liable to him (;) 

ORDER VII RULE 16 

Where the suit is founded upon a negotiable instru- 
ment, and It IS proved that the 
negotiable instrument is lost, and an indem- 
nity is given by the plaintiff, to 
the satisfaction of the court, against the claims of any 
other person upon such instrument, the court may pass 
such decrfee as it would have passed if the plaintiff had 
produced the instrument in court when the plaint was 


(d) Swrajmal v Hudson^ 24 Mad 259 

(e) Raman Gopalachart, 31 Mad 223 

(/) Meenaksht Gtnmng Pressmg \Ca v Snmmdlu, 28 Mad 19 

(g) Raglm V Gobmd, 22 Cal 451 

(h) Sew Bar an v Rem Chartta, 1929 Cal 306, 119 I C 295 

(i) Krtshnappa v Maaung Hman, 18 I C 181 

li) Basantmm v K&ldtal, 1 All 392; Festmp v Mtr^a Mahamad, 3^ 
Cal 541 
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presented and had at the same time delivered a copy 
of the instrument to be filed with the plaint 

NOTES 

If a plaintiff bases his claim on a lost hundi or other negoti- 
able instrument he must furnish security against possible claims 
>(k) (vide notes to section 45 A, NI Act) 

ORDER XXI RULE 34 

1 . Where a decree is for the execution of a docu- 

ment or for the endorsement of a 
Decree for execution of negotiable instrument and the 

of negotiable instrument judgment debtor neglects or re- 
fuses to obey the decree, the decree 
holder may prepare a draft of the document or endor- 
sement in accordance with the terms of the decree and 
deliver the same to the court 

2 . The courts shall thereupon cause the draft to 
he served upon the judgment debtor together with a 
notice requiring his objections (if any) to be made 
within such time as the court fixes in this behalf 

3 . Where the judgment debtor objects to the 
•draft, his objections shall be stated in writing within 
such time, and the court shall make such order approv- 
ing or altering the draft, as it thinks fit 

4 . The decree holder shall deliver to the court a 
•copy of the draft with such alterations (if any) as the 
•court may have directed upon the proper stamp-paper 
if a stamp is required by the law for the time being 
m force, and the Judge or such officer as may be ap- 
pointed in this behalf shall execute the documents so 
delivered 

5 . The execution of a document or the endorse- 
ment of a negotiable instrument under this rule may be 
in the following form, namely — 

“CD , Judge of the court of (oi' as the case may 
be) , for A B in a suit by E F against A B ” 

ik) 16 I C 769, 166 PL R 1912 ~ 
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and shall have the same effect as the execution of the 
document or the endorsement of the negotiable instru- 
ment by the party ordered to execute or endorse the 
same 

6 . The court, or such officer as it may appoint 
in this behalf, shall cause the document to be registered 
if its registration is required by the law for the time 
being m force or the decree holder desires to have it 
registered, and may make such order as it thinks fit 
as to the payment of the expenses of the registration 

NOTES 

Execution of a compromise decree comes under the scope of 
this rule ( 1 ) 


ORDER XXI RULE 51 

Where the property is a negotiable instrument not 
deposited in a court, nor in the 
tiabS^^^ente custody of a public officer, the 

attachment shall be made by actual 
seizure, and the instrument shall be brought into court 
and held subject to further orders of the court 

NOTES 

For effective attachment actual seizure is necessary Notice 
to the debtor that he should not pay the amount due under the 
promissory note does not operate as an effective attachment (w) 

ORDER XXI RULE 76 

Where the property to be sold is a negotiable 

Negotiable instruments instrument or a share in a corpo- 
and shares in corpora, ration, the court may, instead of 

directing the sale to be made by 
public auction, authorise the sale of such instrument or 
share through a broker 


(0 Aswim y Eamgapal, 1926 Cal 975, 95 I C 179 
(m) Subramcmm v Chokkaltnga, 46 Mad 415, 1923 Mad 317, 44 MI/ J 
206, 72 I C 189, Nmnagtrt v Muthu, 1928 Mad 940j 56 ML J 
70, 28 LW 565 
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ORDER XXI RULE 80 

1 . Where the execution of a document or the 

endorsement of the party in whose 
insTXSt ^d^haref ^ negotiable instrument or a 

share in a corporation is standing 
IS required to transfer such negotiable instrument or 
share, the Judge or such officers as he may appoint in 
this behalf may execute such document or make such 
endorsement as may be necessary, and such execution 
or endorsement shall have the same effect as an execu- 
tion or endorsement by the party 

2 . Such execution or endorsement may be in the 
following form, namely — 

“A B , by CD, Judge of the Court of (or 

as the case may be), in a suit by E F against A B ” 

3 . Until the transfer of such negotiable instru- 
ment or share, the court may, by order, appoint some 
person to receive any interest or dividend due thereon 
and to sign a receipt for the same, and any receipt so 
signed shall be as valid and effectual for all purposes 
as if the same had been signed by the party himself 

ORDER XXXVII 

Summary Procedure on Negotiable Instruments 

1 . This order shall apply 
JLpplication of order only to 

(a) The High Courts of Judicature at Fort 

Williams, Madras and Bombay, 

(b) Repealed 

(c) The Chief Court in Sind, 

(cc) All Civil Courts (except Courts of Small 
Causes) in the districts of Chittagong, 
Dacca, Pabna and 24 Parganas , and 
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* (d) any other Court to which sections 532 to 

537 of the Code of Civil Procedure, 1882, 
(XIV of 1882) have already been applied 

NOTES 

In the exercise of the powers conferred upon the High Courts 
hy section 122 C P Code the Lahore High Court has ruled 
that this order on summary proceeding shall apply to the Lahore 
High Court This has been held not ultravires (n) Clause (b) 
containing the Chief Court of Lower Burma stands repealed (m^) 
Clause (c) applies to Pakistan and Clause (cc) embodies Calcutta 
-and Dacca High Courts amendments 

2 . (1) All suits upon bills of exchange, hundis. 

Institution of summary promissory notes may, m case 
suits upon bills of ex- the plaintiff desires to proceed 
change etc hereunder, be instituted by present- 

ing a plaint in the form prescribed, but the summons 
shall be m Form No 4 Appendix B or m such other form, 
as may be from time to time prescribed 

(2) In any case in which the plaint and the sum- 
mons are in such forms, respectively, the defendant 
shall not appear or defend the suit unless he obtains 
leave from a Judge as hereinafter provided so to 
appear and defend, and, in default of his obtaining such 
leave or of his appearance and defence m pursuance 
thereof, the allegations in the plaint shall be deemed 
to be admitted, and the plaintiff shall be entitled to a 
•decree — 

* (a) for the principal sum due on the instru- 
ment and for interest calculated in accordance with the 
provision of section 79 or section 80, as the case may 
be, of the Negotiable Instruments Act, 1881, up to the 
date of the institution of the suit, or for the sum men- 

* Vide notifications under section 53S of Act XIV of 1882 in the 
various lists of Local Rules and Orders 

•(«) BhonduMMv 156, 1927 Lah 174, 28 PL R 539 

(n^) Adaptation of Indian Laws Order, 1937* 

* Sub-clauses (a), (b) and (c) of clause (2) as also clause (3) were 
'substituted by section 4 of the Negotiable Instruments (Interest) Act XXX 
of 1926 
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tioned^ in the summons, whichever is less, and for 
interest up to the date of the decree at the same rate or 
at such other rate as the court thinks fit, and 

(b) ^ for such subsequent interest, if any, as the 
court may ^order under section 34 of this code , and 

(c) for such sum for costs as may be prescribed 
Provided that, if the plaintiff claims more than such 
fixed sum for costs, the costs shall be ascertained in the 
ordinary way 

(3) “A decree passed under this rule may be 
executed forthwith 

NOTES 

It IS optional with the plaintiff of a suit on a negotiable 
instrument to take resort to the summary procedure laid down 
in Order 37 He may, if he so desires, seek relief also under the 
regular procedure But if he decides to come under this order 
he must do so within one year from the time when the debt or 
the liquidated demand becomes payable as provided by Art 5, 
Schedule I of the Indian Limitation Act 

Under the present rule if the leave to defend is refused by 
the court or is granted on conditions which the defendant fails 
to comply the allegations in the plaint shall be deemed to be 
admitted and the plaintiff shall become entitled to a decree (o) 
But these allegations in the plaint must be based on the terms 
of the instrument Therefore, where the instrument is silent about 
the rate of interest the court will not be justified in passing a 
decree for more than 6% p c per annum simply because a higher 
rale has been alleged in the plaint (J?) A suit on a Shahjog 
hundi lies under this order (g) 

A suit m which alternative claims are made on a negotiable 
instrument or there is a claim for compensation under sections 
32 and 117 (c) of the Negotiable Instruments Act will be main- 
tainable under this order (r) But a defendant cannot set up 
a counter claim for damages caused to him by the plaintiff in 
such a summary suit (s) He may maintain a plea of set-off (t) 


(o) Ramcmlal v CJmmtafl, 54 Bom 268 

(p) Venkatachellapatht Ntdhi v Nanjappa, 64 ML-J 64 
(g) Jetha Devjt v Snram Moolchmid, ^ IC 78 

(r) Niaraindas v* Chandtran, 107 I C 218 

( 5 ) Sethna'v Ladak, SIC 924, Bthcdler v Hahtbbh&y, 120 I*C. 528 
(t) Indian Specm Bank v Nagmdus, 8 BomLR 689 
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3 . (1) The Court shall, upon application by the 

Defendants showing defendant, give leave to appear 
defence on ments to have and to defend the suit, upon affi- 
eave to appear davits which disclose such facts as 

would make it incumbent on the holder to prove consi- 
deration, or such other facts as the court may deem 
sufficient to support the application 

(2) Leave to defend may be given unconditionally 
or subject to such terms as to payment in the court, 
giving security, framing and record issues or otherwise 
as the court thinks fit 


NOTES 

Where the defendant fails to show that the hundis were 
without consideration leave to defend should not be granted (w). 
The point for determination under this rule is whether or not 
a triable issue is disclosed on affidavit A triable issue means a 
plea which is at least plausible (v) 

4 . After decree the court may, under special 
circumstances, set aside the decree, 
deCTee^ necessary stay or set aside 

execution and may give leave to 
the defendant to appear to the summons and to defend 
the suit, if it seems reasonable to the court so to do, 
and on such terms as the court thinks fit 


NOTES 

The court can set aside a decree when the defendant alleges 
a promise by the plaintiff before the decree that he will not 
continue the proceedings (w) 

5 . In any proceeding under this order the court 

Power to order bill, etc f^der the bill, hundi or note 

to be deposited with on which the suit IS founded to be 
officer of court forthwith deposited with an officer 

of the court, and may further order that all proceedings 


(w.) Sedhlal v Murltdhar, 1933 Lah 440 

(v) Syamstundar v Tttagarh Paper Mills, 32 CWN 125, 1928 Cal 123; 

98 I C 82, Olayatt v Ussan, 1929 Mad 841, 82 I C 102 
(zt>) J&sephv Solano, (1827) 18 WR 424, Gopalmyar v Thtruvengadam, 
32 ML J 503, 38 IC 481 

22 
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shall be stayed until the plaintiff gives security for the 
costs thereof 

6 . The holder of every dishonoured bill of ex- 

change or promissory note shall 
Recovery of cost of have the same remedies for the 
dishonoured biU or note recovery of the expenses incurred 

in noting the same for non-accep- 
tance or non-payment, or otherwise, by reason of such 
dishonour, as he has under this order for the recovery 
of the amount of such bill or note 

7 . Save as provided by this order, the procedure 

_ . ^ in suits hereunder shall be the 

same as the procedure in suits 
instituted in the ordinary manner 



APPENDIX IV 


On Evioencb 


Relevant sections of the Indian Evidence Act I of 1877 


Sxclusioxi of evidence 
of oral agreement 


92 . When the terms of any such contract, grant, 
or other disposition of property, 
or any matter required by law to 
be reduced to the form of a docu- 
ment, have been proved according to the last section, 
no evidence of any oral agreement or statement shall 
be admitted, as between the parties to any such instru- 
ment or their representatives in interest, for the purpose 
of contradicting, varying, adding to, or subtracting 
from. Its terms 


Proviso 1 — Any fact may be proved which would 
invalidate any document, or which would entitle any 
person to any decree or order relating thereto, such as 
fraud, intimidation, illegality, want of due execution, 
want of capacity in any contracting party, want or 
failure of consideration, or mistake m fact or law 

Proviso 2 — The existence of any separate oral 
agreement as to any matter on which a document is 
silent, and which is not inconsistent with its terms, may 
be proved In considering whether or not this proviso 
applies the court shall have regard to the decree of 
formality of the document 

Proviso 2 — ^The existence of any separate oral 
agreement constituting a condition precedent to the 
attaching of any obligation under, any such contract, 
grant or disposition of property, may be proved 

Proviso 4 — The existence of any distinct subse- 
quent oral agreement to receive or modify any such 
contract, grant or disposition of property, may be 
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proved, except in cases in which the contract, grant or 
disposition of property, is by law required to be in 
writing or has been registered according to the law in 
force for the time being as to the registration of docu- 
ments. 

Proviso 5 — ^Any usage or custom by which inci- 
dents not expressly mentioned m any contract are 
usually annexed to contracts of that description, may 
be proved. 

Provided that the annexing of such incident would 
not be repugnant to, or inconsistent with the express 
terms of the contract. 

Proviso 6 — ^Any fact may be proved which shews 
m what manner the language of a document is related 
to existing facts 

114 . The court may presume the existence of any 
fact which It thinks likely to have 
exSSe happened, regard being had to the 

common course of natural events, 
human conduct and public and private business, in their 
relation to the facts of the particular case 

IllUstrattons 

The Couit^ may presume, 

(c) T%t a bill'' of exchange, acceptedi or endorsed, was accepted or 
endorsed for good consideration 


Rut the Court shall also have regard to such facts as the following ins 
considering whether such maxims do or do not apply to the particular 
case before it — 

As to illustration (c) —A, the drawer of a bill of exchange, was a man 
of business, B, the acceptor was a young and ignorant person, completely 
under A's influ^ce 

117 . No acceptor of a bill of exchange shall be 

Estoppel of acceptor of permitted to deny that the drawer 
bill of exchange, bailee had authority to draw such bill or 
or licensee endorse it, nor shall any bailee 

or licensee be permitted to deny that his bailor or 
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licensor had, at the time when the bailment or license 
commenced, authority to make such bailment or grant 
such license 

HxplanaUon 1 — ^The acceptor of a bill of exchange 
may deny that the bill was really drawn by the person 
by whom it purports to have been drawn 

Explanation 2 — If a bailee delivers the goods 
bailed to a person other than the bailor, he may prove 
that such person had a right to them as against the 
bailor 



APPENDIX V 
On Eimitation 


Relevant provisions of the Indian Eimitation 
Act (IX of 1908) 

2 . In this Act, unless there is anything repugnant 

D^tions in the subject or context, 

(2) ‘bill of exchange’ includes a hundi and a 
'Bill of exchange’ cheque, 

(q) ‘promissory note’ means any instrument 
whereby the maker engages absolutely to pay a specified 
sum of money to another at a time therein limited, or 
on demand, or at sight 

3 . Subject to the provisions contained m sections 

Dismissal of suits etc ^ ^o 25 (inclusive), every suit 
instituted etc after jimaod instituted, appeal preferred and 
of limitation application made, after the period 

of limitation prescribed therefor by the first schedule 
shall be dismissed, although limitation has not been set 
up as a defence 

NOTES 

Whether a suit is within time must be decided primarily 
on the basis of the plaintiff’s own pleading and not on the 
defence set up (o) and such defence need not be specifically 
pleaded (&) 


4 . Where the period of limitation prescribed for 
any suit, appeal or application ex- 
pires on a day when the court is 
closed, the suit, appeal or applica- 
tion may be instituted, preferred or made on the day 
that the court reopens 


Where court is dosed 
when period expires 


(a) Desraj v Lachhtram, 1933 Lah 404; 147 I C 57 

{b) Vishweshar v Sadashiv, 1926 Bom 54; 26 BomLR 1456, 93 I C 930 
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‘Effect of acknowledg- 
ment m wnting ’ 


19 . (1) Where before the expiration of the period 
prescribed for a suit or application: 
in respect of any property or rights 
an acknowledgment of liability in 
respect of such property or right has been made in 
writing signed by the party against whom such property 
or right IS claimed, or by some person through whom 
he derives title or liability, a fresh period of limitation 
shall be computed from the time when the acknowledg- 
ment was so signed 


(2) Where the writing containing the acknow- 
ledgment IS undated, oral evidence may be given of the 
time when it was signed but, subject to the provisions 
of the Indian Evidence Act, 1872, oral evidence of its 
contents shall not be received 


Bxplanation I — ^For'the purposes of this section,, 
an acknowledgment may be sufficient, though it omits 
to specify the exact nature of the property or right, or 
avers that the time for payment, delivery, performance, 
or enjoyment has not yet come, or is accompanied by 
a refusal to pay, deliver, perform, or permit to enjoy,, 
or IS coupled with a claim to set off, or isx addressed to 
a person other than the person entitled to the property 
or right 

Bxplanatton II — For the purposes of the section, 
“signed” means signed either personally or by an agent 
duly authorised in this behalf 

Bxplanattofi III — For the purposes of this section 
an application for the execution of a decree or order is 
an application in respect of a right 


NOTES 

An acknowledgment of liability, should the balance turn out 
to be against the person making it, is a sufficient acknowledg- 
ment In probate proceedings, in answer to an objection that 
he was indebted to the estate, the respondent, in a petition signed 
by him, stated “that for the last five years he had opened 
current accounts with the deceased the alleged indebtedness does 
not affect his right to apply for probate" Held that it was ^ 
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sufficient acknowledgment of liability (J'^) A payment made by 
one of the several judgment debtors, otherwise than as an agent 
of the co-judgment debtors does not save limitation except against 
the person making the payment (6^) Admission must be un- 
qualified or qualified by a condition which is fulfilled (&®) 

THE FIRST SCHEDULE 


Art. 5. 

Description of suit 
Under the summary pro- 
cedure referred to in sec- 
tion 128 (2) (f) of the 
Code of Civil Procedure, 
1908 “where the provi- 
sions of such summary 
procedure does not ex-* 
elude the ordinary pro- 
cedure in such suits and 
under Order XXXVII of 
the said Code ” 


Time from which the 
period begins 

When the debt or 
liquidated demand be- 
comes payable or when 
the property becomes 
recoverable 


Period of 
Limitation 
One year 


NOTES 


Xhe words within the inverted comas have been added to 
this article by the Indian Limitation Act XXX of 1925 on the 
recommendation of the Civil Justice Committee (c) with the 
result that the decision of the Calcutta High Court that the 
article was not applicable to suit under Order 37 of the C P 
Code (d) stands overruled and the article is now applicable to 
such suits 


Art. 60. 

For money deposited 1 Three 
under an agreement that years 
it shall be payable on 
demand, including money 
of a customer in the hands 
of his banker so payable 


When the demand is 
made 


{&") v Rupchand, 33 Cal 1047, 10 CWN 874, 4 CLJ 94 

(PC) 

(&’) AshamtUak v Dakhtnt, 27 All 375 

(&*) Rajah Kavtelt v Rajah Ranjiah, 29 Mad 519 

(c) Civil Justice Comnuttee Report, pp 499, 490 

id) Raibtndra v Abdul, 29 CWN 589, 52 Cal 954, 1925 Cal 781; 88 
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NOTES 


A banker is a depositee (e) A suit to recover money left 
'With a trader who is not a banker, under such circumstances as 
would make it the money of a customer if the depositee were a 
a banker will be governed by this Article (/) 


Art. 62. 

For money payable by Three 

the defendant to the plain- years 

tiff for money received by 
the defendant for the 
plaintiff's use 


When the money is 
received 


NOTES 


A suit by the real claimant against a benamdar in whose name 
a bond stood and who had realised the money due upon it, is 
governed by this Article (g) 

Art. 69. 


On a bill of exchange Three 

or promissory note pay- years 

able at a fixed time after 
date 


When the bill or note 
falls due 


NOTES 

This article applies to a bill v/hich has been accepted and 
not dishonoured by non-acceptance 


Art. 70. 

On a bill of exchange Three 
jpayable at sight, or after years 
sight, but not at a fixed 
time 


When the bill is pre- 
sented 


NOTES 

No action can be maintainable without the bill being 
presented (h) A bill ot sight is not regarded as a bill payable 
on demand for the purpose of limitation as in the former case 
limitation runs from the date of presentment while in the latter 
case it runs from the date of the instrument (i^) 


<€) Ishur V ftban^ 16 Cal 25, Perundevttayar v Nammalvcer, 18 Mad 
390? Juggtlal V Ktshenlalf 37 All 292 
if) Subramantcm v Kadtresan, 39 Mad 1081, 30 ML/J 245 , 32 I C 965 
*(£) Subbanna y Kwihanna, 30 Mad 298, Sundar y Fakir, 25 All 62 
<^) Durga V Kahcharmt, 40 CL J 84 
it) Art 73 (past) 
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Art. 71. 

On a bill of exchange Three When the bill is pre- 
accepted payable at parti- years sented at that place 

cnlar place 

Art. 72. 

On a bill of exchange Three When the fixed time 

or promissory note pay- years expires 

able at a fixed time after 
sight or after demand 

Art. 73. 

On a bill of exchange Three The dale of the bill 

or promissory note pay- years or note 

able on demand and not 
accompanied by any writ- 
ing restraining or post- 
poning the right to sue 


NOTES 

In all bills or notes payable on demand, the liability arises 
the moment the bills or notes are made (;) The article applies* 
to the maker of a note and not to an endorser whose liability 
arises not on the note but out of the endorsement and, 
therefore, it cannot be earlier than the endorsement {k) A pro- 
note was accompanied by a letter from the debtor stating he would' 
pay the principal and interest within one year, held that limitation 
would run after the expiration of the period mentioned in the 
letter (1) 

Art. 74. 

On a promissory note Three The expiration of the 

or bond payable by years first term of payment 
instalments as to the part then 

payable , and for the 
other parts, the expira- 
tion of the respective 
terms of payment 

(;) Brojendra v Etndusthan Co-operative Society, 44 Cal 978, Durga v 
Kahcharan, 40 CLJ 84, Framroz v Mahamad, 50 Bom 266r 
Gemapat v Sopana, 52 Bom 88 (FB) 

ik) Jagannadha Y Lakshmana, 1925 Mad 132, 47 MBJ 475 

(1) fwalaprasad v Shamctcharmi, 42 All 55, Annamalat v Velayitda, 39-“ 
Mad 129 (FB) 
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NOTES 

Where a bond stipulates for payment of the entire 
principal amount within a fixed period by several annual 
instalments and there is provision for payment of interest the 
bond IS one payable by instalments and since there is no provision 
that default of one instalment will entitle the creditor to realise 
the whole amount due, the cause of action in respect of each 
instalment will arise on the date of each default under this article 
and the plaintiff can recover only those instalments which may 
fall due within three years before suit (m) 


Art. 75. 


On a promissory note Three 

or bond or bond payable years 

by instalments, which 
provides that, if default be 
made in payment of one 
or more instalments, the 
whole shall be due 


When the default is 
made, unless where the 
payee or the obligee 
waives the benefit of 
the provisions and, 
then when fresh de- 
fault IS made in respect 
of which threre is no* 
such waiver 


NOTES 


The article applies to suits on bonds and promissory notes 
payable by instalments and not to applications for execution of 
an instalment decree {n) It is optional with the creditor to sue 
for the whole amount or to sue for the recovery of each instal- 
ment as It falls due If he elects to sue for the whole amount, 
the period of limitation runs from the date of the first default {oj 
and if he chooses to sue for the instalments not barred at the 
date of suit, the period of limitation is to be counted from the 
date on which each of those instalments falls due (/>) Even 
though the debtor pays any interest on the sum defaulted, the 
limitation runs from the date of the default (g) Mere accept- 
ance of an overdue instalment does not constitute waiver (r) 


{m) Gomu v Ramcharan, 1927 Oudh 539, 100 IC 655, 4 Luck 480 
(w) Ugrwiath v Lagonmom, 4 All 83 
(o) Smat V Nmmdra, 33 CWN 250, 1929 Cal 292 
{p) A'jodhia V Kunjlal, 30 All 123, Amolak v Batjnath, 35 All 455? 
Mah&nlal v Tikmam, 41 All 104, 47 I C 926 

{q) Basantav Nobm, 53 Cal 277, 192G Cal 789? 96 I C 594 
(r) Mahesh v Pruscmna, 31 Cal 83 
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Art. 76. 

On a promissory note 
given by the maker to a 
third person to be deli- 
vered to the payee after 
a certam event should 
happen 

Art. 77. 

On a dishonoured 
foreign bill, where protest 
has been made and notice 
given 

Art. 78. 

By the payee against 
.the drawer, of a bill of 
-exchange, which has been 
dishonoured by non- 
acceptance 


Three 

years 


Three 

years 


Three 

years 


The date of delivery 
to the payee 


When the notice is 
given 


The date of the re- 
fusal to accept 


NOTES 


To attract the operation > of this article the suit should be 
one based on the dishonoured instrument alone (s) 


Art. 79. 


By the acceptor of 
-an accommodation bill 
against the drawer 

Three 

years 

When the acceptor 
pays the amount of the 
; bill 

Art. 80. 




Suit on a bill of 
■exchange, promissory note 
•or bond not herein 
expressly provided for 

Three 

years 

When 
or bond 
able 

the bill, note 
becomes pay- 


NOTES 




A document which recites "I shall pay you Avhenever you 
may demand after you attain the age of majority” is a promissory 
•note, and a suit on the note is governed by this article (f) A 
suit based on a dishonoured hundi payable after a fixed date and 


<s) PadmalcKhasn v Gtnsh, 46 Cal 168 
</) Kutttassan v Suppt, 3 MLJ 199 
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not presented for acceptance but only for payment is governed 
by this article (m) A suit on a promissory note accompanied 
by a writing postponing the date of payment is governed by this 
article (v) 


Art. 159. 

For leave to appear 
and defend a suit under 
the Summary Procedure 
referred to in section 
128 (2) (f) of the Civil 
Procedure Code 


Ten I When the summons 
days IS served 


NOTES 

Summary Procedure is now laid down in order XXXVII of 
the C P Code 


(«) {Rant V Shadrram, 19 PR 1888 

(v) Annamalai v Velayuda, 39 Madi 129, Jawalaprasad v Bamackarcm, 
42 All 55 
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Stamp Act 


Relevant sections of the Indian Stamp Act 


2. In this Act, unless there is something re- 

Deftnitions pugnant in the subject or con- 

text, — 

1 “banker” includes a bank and any person acting 
Ranw as a banker 


2 “bill of exchange” means a bill of exchange as 
„ r -u „ defined by the Negotiable Instru- 

1 o ex ange ments Act, 1881, and includes also 

a hundi, and any other document entitling or purport- 
ing to entitle any person, whether named therein or not, 
to payment by any other person of, or to draw upon 
any other person for any sum of money 


“Bill of exchange pay- 
-able on 'demand ” 


3 “bill of exchange 
able on demand” includes — 


pay- 


(а) an order for the payment of any sum of 
money by a bill of exchange or promissory note, or for 
the delivery of any bill of exchange or promissory note 
in satisfaction of any sum of money or for the payment 
of any sum of money out of any particular fund which 
may or may not be available, or upon any condition or 
•contingency which may or may not be performed or 
happen , 

(б) an order for the payment of any sum of 
money weekly, monthly or at any other stated periods , 
and 


(c) a letter of credit, that is to say, any instru- 
ment by which one person authorises another to give 
•credit to the person m whose favour it is drawn. 
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“Bond” 5 “bond” includes — 

(a) any instrument whereby a person obliges 
liimself to pay money to another, on condition that the 
obligation shall be void if a specified act is performed, 
•or is not performed, as the case may be, 

(b) any instrument attested by a witness and 
not payable to order or bearer, whereby a person obliges 
himself to pay money to another , and 

(c) any instrument so attested, whereby a per- 
son obliges himself to deliver gram or other agricultural 
produce to another 

7 “cheque” means a bill of exchange drawn on 
“Cheque” ^ Specified banker and not expres- 

sed to be payable otherwise than 

-on demand 


11 . “Duly stamped”, as applied to an instrument, 
“n„i,r means that the instrument bears 

an adhesive or impressed stamp of 
not less than the proper amount, and that such stamp 
has been affixed or used in accordance with the law for 
the time being in force in the States 

22 


Promissory note 


‘Promissory note’ means a promissory as 
defined by the Negotiable Instru- 
ment Act, 1881 , 

it also includes a note promising the payment of any 
sum of money out of any particular fund which may or 
may not be available, or upon any condition or contin- 
gency which may or may not be performed or happen 


23 “Receipt” includes any note, memorandum or 
writing — 

(a) whereby any money, or any bill of exchange, 
cheque or promissory note is acknowledged to have been 
received, or 

(&) whereby any other moveable property is 
acknowledged to have been received in satisfaction of a 
debt, or 
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(c) whereby any debt or demand, or any part 
of a debt or demand, is acknowledged to have been 
satisfied or discharged, or 

(d) which signifies or imports any such acknow- 
ledgment, 

and whether the same is or is not signed with the name 
of any person* 

3 . Subject to the provisions of this Act and the 
exemptions contained in Schedule I, the following 
instruments shall be chargeable with duty of amount 
indicated in that schedule as the proper duty therefor, 
respectively, that is to say — 

(a) every instrument mentioned in that schedule 
which, not having been previously executed by any per- 
son, IS executed in the States on or after the 1st of July, 
1899, 

(b) every bill of exchange, payable otherwise 
than on demand or promissory note drawn or made out 
of the States on or after that day and accepted or paid, 
or presented for acceptance or payment, or endorsed, 
transferred, or otherwise negotiated, in the States , and 

(c) every instrument (other than a bill of 
exchange or promissory note) mentioned in that 
schedule, which, not having been previously executed by 
any person, is executed out of the States on or after 
that day, relates to any property situate, or to any matter 
or thing done or to be done, in the States and is received 
in the States. 

Provided that no duty shall be chargeable in respect 

of — 

1 any instrument executed by, or on behalf of, 
or in favour of, the Government in cases where, but for 
this exemption, the Government would be liable to pay 
the duty chargeable m respect of such instrument, 

NOTES 

A bill of exchange is not cancelled merely because the 
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holder extends the time for payment in favour of the acceptor; 
and alteration in the date of payment made by the consent of 
the parties does not render the bill a new instrument so as to 
require the same to be stamped (a) 

10 . 1 Except as otherwise expressly provided in 

this Act, all duties with which any instrument are 
chargeable shall be paid, and such payment shall be 
indicated on such instruments, by means of stamps — 

(a) according to the provisions hereinafter 
contained,, or, 

(b) when no such provision is applicable thereto, 
as the State Government may by rule direct 

2 The rules made under sub-section (1) may, 
among other matters, regulate, — 

(a) in the case of each kind of instruments — the 
description of stamps which may be used , 

(b) in the case of instruments stamped with 
impressed stamps — the number, of stamps which may be 
used, 

(c) in the case of bills of exchange or promis- 
sory notes written in any Oriental language the size 
of the paper on which they are written 

11. The following instruments may be stamped 
Use of adhesive stamps With adhesive stamps, namely 

(a) Instrument chargeable with the duty of one 
anna or half an anna, except parts of bills of exchange 
payable otherwise than on demand and drawn in sets , 

(b) bills of exchange and promissory notes 
drawn or made out of the States ; 

(c) notarial acts 

12 . 1 (a) Whoever affixes any adhesive stamp 

to any instrument chargeable with 
C^ceiiation of adhesive which has been executed 

by any person shall, when affixing 

(a) Co 5 C V Pestonp, 52 Bom 589 (P,C ) 

23 
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such stamp, cancel the same so that it cannot be used 
again; and 

(&) whoever executes any instrument on any 
paper bearing an adhesive stamp shall, at the time of 
execution, unless such stamp has already been cancelled 
in manner aforesaid, cancel the same so that it cannot 
be used again 

2 Any instrument bearing an adhesive stamp 
which has not been cancelled so that it cannot be used 
again, shall, so far as such stamp is concerned, be deemed 
to be unstamped 

3 The person required by sub-section (1) to 
cancel an adhesive stamp may cancel it by writing on 
or across the stamp his name or initials of his firm 
with the true date of his so writing or in any other 
eifectual manner 


NOTES 

These provisions have been made to safeguard the revenue 
interest of the Government The provisions are mandatory 
Therefore, where in a promissory note out of four stamps only 
three were cancelled and one was not cancelled the decument was 
held to be inadmissible (o) 


13 . Kvery instrument written upon paper stamped 
stamped With an impressed stamp, shall be 
written in such manner that the 
stamp may appear on the face of 
the instrument, and cannot be used for or applied to 
any other instrument 


Instrument 
-with impressed stamp 
how to be written 


14 . No second instrument chargeable with duty 
shall be written upon a piece of 
stamped paper upon which an ins- 
trument chargeable with duty has 
already been written 

Provided that nothing in this section shalt prevent 
any endorsement which is duly stamped or is not 


(a^) Khaz<m Shah v AttmtUah, 1933 Lah 148 See also 1929 Rang 270 
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chargeable with duty being made upon any instrument 
for the purpose of transferring any right created or 
evidence thereby, or of acknowledging the receipt of 
any money or goods the payment or delivery of "A^hich 
IS secured thereby 

19 . The first holder in the States of any bill of 

, , exchange payable otherwise than 

Bills, cheques 'and notes j j 

drawA out of the States ^n demand, or promissory note 

drawn or made out of the States 
shall, before he presefits the same for acceptance or 
payment, or indorses, transfers, or otherwise negotiates 
the same in the States, affix thereto the proper stamp 
and cancel the same 

Provided that — 

(a) if, at the time any such bill of exchange 
payable otherwise than on demand, or note comes into 
the hands of any holder thereof in the States, the proper 
adhesive stamp is affixed thereto and cancelled m a 
manner prescribed by section 12, and such holder has 
no rea^son to believe that such stamp was affixed or 
cancelled ^otherwise than .by the person and at the time 
required by this Act, such stamp shall, so far as it relates 
to such holder, be deemed to have been duly affixed and 
cancelled , 

(b) nothing contained in this proviso shall 
relieve any person from any penalty incurred by him 
for omitting to affix or cancel a stamp 

NOTES 

A suit lies on a foreign promissory note which is admissible 
in evidence without any stamp being affixed thereto (b) A decree 
can be passed in Biitish India on a promissory note executed in 
the Nizam’s Dominions and stamped ivith British Indian Stamps 
as a note without stamp is not void in the Nizam’s Dominion (c) 

20 . (1) When an instrument is chargeable with 
valorem duty in respect of any money expressed in 

{b) R^m Stngh v FarumcUf 32 I C 582, Mahomed v Mahomed^ 22 Mad 

337 

ic) Dhandtram v Sadasuk, 42 Bom 522 
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any currency other than that of the States, su»h duty 
shall be calculated on the value of such money m the 
currency of the States according- to the current rate of 
exchange on the day of the date of the instrument 

(2) The Central Government may from time to 
time, by notification in the official Gazette, prescribe 
a rate of exchange for the conversion of British or any 
foreign currency into the currency of the States for the 
purpose of calculating stamp duty, and such rate shall 
be deemed to be the current rate €or the purpose of sub- 
section (1). 

22 . Where an instrument contains a statement 

Effect of statement of current rate of exchange, or 
rate of exchange or average price, as the case may 

average price require, and is stamped m accor- 

dance with such statement, it shall, so far as regards 
the subject matter of such statement, be presumed, 
until the contrary is proved, to be duly stamped 

23 . Where interest is expressly made payable 

by the terms of an instrument, 

reserving instrument shall not be 

chargeable with duty higher than 
that with which it would have been chargeable had no 
mention of interest been made therein 

27 . The consideration (if any) and all other 

Facts affecting .duty to f^cts and circumstances affecting 
foe set forth in instrut the chargeability of any instru- 

ment with duty, or the amount of 
the duty with which it is chargeable, shall be fully and 
truly set forth therein 

29 . In the absence of an agreement to the 
^ , , contrary, the expenses of provid- 

^Duties by ^ pay- 

borne, — 

(a) in the case of any instrument described in 
any of the following Articles of Schedule I, namely — 
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No 13 ' (Bill of Exchange). 
No 49 (Promissory note) 


by the person drawing, making or executing such 
instrument 

30 . Any person receiving any money exceeding 
twenty rupees in amount, or any 
reSpif m^certaS cas^J^ bill of exchange, cheque or pro- 
missory note for an amount 
exceeding twenty rupees, or receiving in satisfaction or 
part satisfaction of a debt any movable property exce- 
eding twenty rupees in value, shall, on demand by the 
person paying or delivering such money, bill, cheque, 
note or property, give a duly stamped receipt for the 
same 


31 . (1) When any instrument, whether executed 

or not and whether previously 
p€'^*stamp^°’^ ^ stamped or not, is brought to the 

Collector and the person bringing 
if applies to have the opinion of that officer as to the 
duty (if hny) with which it is chargeable, and pays a 
fee of such amount (not exceeding five rupees and not 
less than eight annas) as the Collector may m each case 
direct, the Collector shall determine the duty (if any) 
with which, in his judgment, the instrument is 
chargeable 

(2) For this puipose the Collector may require to 
be furnished with an abstract of the instrument, and 
also with such affidavit or other evidence as he may 
deem necessary to prove that all the facts and circums- 
tances affectmg the chargeability of the instrument with 
duty, or the amount of duty with which it is 
chargeable, are fully and truly set forth therein, and 
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may refuse to proceed upon any application until such 
abstract and evidence have been furnished accordingly. 

Provided that — 

(a) no evidence furnished in pursuance of this 
section shall be used against any person in any civil 
proceeding, except in an enquiry as to the duty with 
which the instrument by which it relates is chargeable, 
and 

(b) every person by whom any such evidence is 
furnished shall, on payment of the full duty with which 
the instrument to which it relates is chargeable, be 
relieved from any penalty which he may have incurred 
under this Act by reason of the omission to state truly 
in such instrument any of the facts or circumstances 
aforesaid 


32 . (1) When an instrument brought to the 

notice of the Collector under sec- 
Oertifidate by the Col- one of 

a description chargeable with duty, 

and — 


lector 


(a) the Collector determines that it is already 
fully stamped, or 

(b) the duty determined by the Collector under 
section 31, or such a sum as, with the duty already paid 
m respect of the instrument, is equal to the duty so 
determined, has been paid, 

the Collectof shall certify by indorsement on such 
instrument that the full duty (stating the amount) with 
which It is chargeable has been paid 


(2) When such instrument is, m his opinion, not 
chargeable with duty, the Collector shall certify in a 
manner aforesaid that such instrument is not so charge- 
able 


(3) Any instrument upon which an indorsement 
has been made under this section, shall be deemed to be 
duly stamped or not chargeable with duty, as the case 
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may be, and if chargeable with duty shall be receivable 
in evidence or otherwise and may be acted upon and 
registered as if it had been originally duly stamped 

Provided that nothing in this section shall authorise 
the Collector to indorse — 

(a) any instrument executed or first executed 
in the States and brought to him after the expiration of 
one month from the date of its execution or first execu- 
tion, as the case may be , or 

(b) any instrument executed or first executed 
out of the States and brought to him after the expira- 
tion of three months after it has been first received m 
the States, or 

(e) any instrument chargeable with the duty of 
one anna or half an anna, or any bill of exchange or 
promissory note, when brought to him, after drawing, 
execution thereof, on paper not duly stamped 

NOTES 

The certificate issued by the Collector is final and cannot be 
questioned by the Civil Courts (d) When the Collector 
indorsed an unstamped promissory note it was held to be 
admissible in evidence (e) 

33 . (1) Every person having by law or consent 

of parties authority to receive 

Examination and im- evidence, and every person m 
pounding of instruments charge of a public office, except 

an officer of police, before whom 
any instrument, chargeable, m his opBiion, with duty, 
IS produced or comes in the performance of his func- 
tions, shall, if It appears to him that such instrument 
is not duly stamped, impound the same 

35 . No instrument chargeable with duty shall be 

Instruments not duly admitted in evidence for any pur- 
stamped madnussible m pose by any person having by law 
evidence. qj. consent of parties authority to 

(d) Gcmgceram v Mctltk, 28 SLR 266 

{e) Gtrdhart v Jugemnath, 8 All 115, Devachand v Htr^hmtd, 18 Bom 

449 (FB) 
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receive evidence, or shall be acted upon, reg'istered or 
authenticated by any such person or by any public 
officer, unless such instrument is duly stamped 

Provided that — 

(a) Any such instrument not being an instru- 
ment chargeable with the duty of one anna or half an 
anna only, or a bill of exchange or promissory note, 
shall, subject to, all just exceptions, be admitted in 
evidence on payment of the duty with which the same 
IS chargeable, or, in the case of an instrument insuffi- 
ciently stamped, of the amount required to make up 
such duty, together with a penalty of five rupees, or 
when ten times the amount of the proper duty or 
deficient portion thereof exceeds five rupees, of a sum 
equal to ten times such duty or portion, 

(c) nothing herein contained shall prevent the 
admission of any instrument in any court when such 
instrument has been executed by or on behalf of the 
Government, or where it bears the certificate of the 
Collector as provided by section 32 or any other pro- 
vision of this Act 


NOTES 

A letter undertaking repayment of a loan can be sued upon 
though, unstamped on payment of penalty (/) 

36 . Where an instrument has been admitted in 
Admission of instru- evidence, such admission shall not, 
ment -where not to be except as provided in section 61, 
questioned called in question at any stage 

of the same suit or proceeding on the ground that the 
instrument has not been duly stamped 


40 . When the Collector impounds any instrument 
Colie(±or’s power to tinder Section 33, or receives any 
stamp instruments im- instrument sent to him under sec- 
^ tion 38, sub-section (2), not being 

an instrument chargeable with a duty of one anna or 


(f) Bhanrata v VasUdevemi, 27 Mad 1 
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lialf an anna only or a bill of exchange or promissory 
note, he shall adopt the following procedure — 

(a) if he IS of opinion that such instrument is 
duly stamped, or is not chargeable with duty, he shall 
certify by indorsement thereon that it is duly stamped, 
■or that it is not so chargeable, as the case may be, 

(b) if he IS of opinion that such instrument is 
chargeable with duty and is not duly stamped, he shall 
require the payment of the proper duty or the amount 
required to make up the same, together with a penalty 
of five rupees , or, if he thinks fit an amount not exceed- 
ing ten times the amount of the proper duty or of the 
deficient portion thereof, whether such amount exceeds 
or falls short of five rupees 

Provided that, when such, instrument has been 
impounded only because it has been written in contra- 
vention of section 13 or section 14, the Collector may, 
if he thinks fit, remit the whole penalty prescribed by 
this section 

(2) Every certificate under clause (a) of subsec- 
tion (1) shall, for the purposes of this Act, be conclu- 
sive evidence of the matters stated therein 

(3) Where an instrument has been sent to the 
Collector under section 38, subsection (2), the Collector 
shall, when he has dealt with it as provided by this 
section, return it to the impounding officer 

NOTES 

If the certificate is without jurisdiction, it xs not 
conclusive (g) 

41 . If any instrument chargeable with duty and 
not duly stamped, not being an 
instrument chargeable with a duty 
of one anna (or half an anna) only 
or a bill of exchange or promissory note, is produced 
by any person -of his own motion before the Collector 


<g) Choteylal v Cttraj, 1929 All 359 
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withm one year from the date of its execution or first 
execution, and such person brings to the notice of the 
Collector the fact that such instrument is not duly 
stamped and offers to pay to the Collector the amount 
of the proper duty, or the amount required to make up 
the same, and the Collector is satisfied that the omission 
to duly stamp such instrument has been occasioned by" 
accident, mistake or urgent necessity, he may, instead 
of proceeding under sections 33 and 40, receive such 
amount and proceed as next hereinafter prescribed 

47 . Where any bill of exchange or promissory 
„ , ^ note chargeable with the duty of 

stamp bills, promissory One anna IS presented for payment 
notes received by him unstamped, the person to whom 
ims ampe presented may affix thereto the 

necessary adhesive stamp, and, upon cancelling the 
same in manner herein before provided, may pay the 
sum payable upon such bill, or note and may charge 
the duty against the person who ought to have paid the 
same, or deduct it from the sum payable as aforesaid, 
and such bill or note shall, so far as it respects the duty, 
be deemed good and valid 

Provided that nothing herein contained shall re- 
lieve any person from any penalty or proceeding to- 
which he may be liable m relation to such bill or note 

49 . Subject to such rules as may be made by the 
State Government as to the evi- 
spoiled (^ence to be required, or the enquiry 
to be made, the Collector may, on 
application made within the period prescribed in section 
SO, and if he is satisfied as to the facts, make allowance 
for impressed stamps spoiled in the cases hereinafter 
mentioned, namely — 

>|s 

(c) in the case of bills of exchange, payable 
otherwise than on demand or promissory notes — 
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(1) the stamp on any such bill of exchange, 
signed by or on behalf of the drawer which has not 
been accepted or made use of in any manner whatever 
or delivered out of his hands for any purpose other 
than by way of tender for acceptance provided that the 
paper on which any such stamp is impressed does not 
bear any signature intended as or for the acceptance 
of any bill of exchange to be afterwards written there- 
on 

(2) the stamp on any promissory note signed 
by or on behalf of the maker which has not been made 
use of in any manner whatever or delivered out of his 
hands 

(3) the stamp used or intended to be used for 
any such bill of exchange, or promissory note signed by, 
or on behalf of, the drawer thereof, but which, from 
any omission or error, has been spoiled or rendered 
useless, although the same, being a bill of exchange, 
may have been presented for acceptance or accepted or 
endorsed, or, being a promissory note, may have been 
delivered to the payee provided that another completed 
and duly stamped bill of exchange or promissory note 
IS produced identical in every particular, except in the 
correction of such omission or error as afoiesaid, with 
the spoiled bill or note 

62. (1) Any person — 

Penalty for executing drawing, making, ISSU- 

etc instrument not duly ing, indorsing or transferring, or 
stamped. Signing Otherwise than as a wit- 

ness, or presenting for acceptance or payment, or 
accepting, paying or receiving payment of, or in any 
manner negotiating any bill of exchange, payable 
otherwise than on demand or promissory note without 
the same being duly stamped, or 

(&) executing or signing otherwise than as a 
witness any other instrument chargeable with duty 
without the same bemg stamped, or 
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(c) voting or attempting to vote any proxy not 
duly stamped, 

shall for every such offence be punishable with 
fine which may extend to five hundred rupees 

Provided that, when any penalty has been paid 
in respect of any instrument under section 35, section 
40 or section 61, the amount of such penalty shall be 
allowed in reduction of the fine (if any) subsequently 
imposed under this section m respect of the same ins- 
trument upon the person who paid such penalty 

2 If a share warrant is issued, without being 
.duly stamped, the company issuing the same, and also 
every person who, at the time when it is issued, is the 
managing director or secretary or other principal 
■officer of the company, shall be punishable with fine 
which may extend to five hundred rupees 

63 . Any person required by section 12 to cancel 
an adhesive stamp and failing to 

^nanner pre- 
scribed by that section, shall be 
punishable with fine which may extend to one hundred 
rupees 


Penalty for omission to 
comply with provisions 
of section 27 


64 . Any person, who with 
intent to defraud the Govern- 
ment, — 


(a) executes any instrument in which all the 
facts and circumstance's required by section 27 to be set 
forth in such instrument are not fully and truly set 
forth, or, 


(5) being employed or concerned m or about the 
preparation of any instrument, neglects or omits fully 
and truly to set forth therein all such facts and circums- 
tances, or 


(c) does any other act calculated to deprive the 
Government of any duty or penalty under this Act , 



STAMP act 


36S 


shall be punishable with fine which may extend to> 
five thousand rupees 


67 . Any person drawing or executing a bill of 

Penalty for not draw- exchange payable otherwise than 
mg full number of bills on demand or a policy of marine 

^rtmfto^be fn'sets Insurance purporting to be drawn 

or executed in a set of two or 
more, and not at the same time drawing or executing 
on paper duly stamped, the whole number of bills or 
policies of which such bill or policy purports the set to> 
consist, shall be punishable with fine which may extend 
to one thousand rupees 


68 . Any person who — 

(a) with intent to defraud the Government of 
Penalty for post-dating duty, draws, makes or issues any 

Sl^ces^ to difmud''*toe exchange or promissory note 

revenue bearing a date subsequent to that 

on which such bill or note is actually drawn or made, 
or. 


(&) knowing that such bill or note has been so- 
post-dated, endorses, transfers, presents for acceptance 
or payment, or accepts, pays or receives payment of, 
such bill or note, or in any manner negotiates the same , 
or. 


(c) with the like intent, practises or is 
concerned m any act, contrivance or device not specially 
provided for by this Act, or any other law for the time 
being in force, 

shall be punishable with fine which may extenc£ 
to one thousand rupees 
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GOVERNMENT OF INDIA RULES 
Finance Department (Central Revenues) 

Description of Stamps to be used 
{Published m the Gazette -of Indm dated 9th May, 1925') , 

(as amended up to March, 1934) 

No C-63 Stapaps 25 — ^In exercise of the powers conferred 
by the Indian. Stamp Act, 1899, (11 of 1899), and in supersession 
of the notification of the Government of India in the Finance 
Department, No 1140-F , dated the 14th August, 1914, and of 
all notifications amending the same, the Governor General in 
Council is pleased to make the following lules namely — 


RULES UNDER THE INDIAN STAMP ACT, 1899 

CHAPTER I 

Preliminary 


1. These rules 
Rules, 1925 

Short title Definition 


may be called the Indian Stamp 

(a) “The Act” means the Indian 
Stamp Act, 1899 (11 of 1899) 


(b) “Section” means a section of the Act 

(c) “Schedule” means a schedule of the Act 

(d) “Superintendent of Stamps” means the superintendent 
of Stamps, Madras, Bombay, Karachi, Rangoon or Nagpur and 
includes the Financial Commissioner, Punjab, and any other officer 
appointed by the State Government to perform the functions of a 
Superintendent of Stamps 


Descnption of Stamps. 


3. (1) Except as otherwise pro- 

vided by the Act or by these rules — 


(i) all duties with which any instrument is chargeable 
shall be paid, and such payment shall be indicated on such instru- 
ment, by means of stamps issued by Government for the purposes 
of the Act, and 


(ii) a stamp which by any word or words on the face otf 
it is appropnated to any particular kind of instrument, shall not 
'be used for an instrument of any other kind 


(2) There shall be two kinds of stamps for indicating the 
payment of duty with which instruments are chargeable, 
aiamely — 

(a) impressed stamps, and 

(b) adhesive stamps 
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CHAPTER II 

Op Impressed Stamps 

4 * (1) Htindis, other than hundis which may be stamped 

with an adhesive stamp under section 11, 
Himdas. shall be written on paper as follows, 

namely — 

(a) A hundi payable otherwise than on demand, but not 
at more than one year after date or sight, and for an amount not 
exceeding rupees thirty thousand in value, shall be written on 
paper on which a stamp of the proper value bearing the word 
'"'hundi’^ has been engraved or embossed 

(b) A hundi for an amount exceeding rupees thirty 
thousand in value, or payable at moie than one year after date 
or sight, shall be ^v/ritten on paper supplied for sale by the 
Government, to which a label has been affixed by the Collector 
of Stamp Revenue, Calcutta, or a Superintendent of Stamps, and 
impressed by such officer in the manner prescribed by lule 11 

(2) Every sheet of paper on which a hundi is written shall 
be not less than 8^ inches long and 5}i inches wide and no plain 
paper shall be joined thereto 

(3) The provisions of sub-section (1) of rule 7 shall apply 
in the case of hundis 


5. A promissory note or bill of exchange shall, except as 


Promissory note and 
bill of exchange. 


provided by section 11 or by rules 13 
and 17, be written on paper on which 
a stamp of the proper value, with or 


without the word 'hundi', has been engraved or embossed 


6* Every other instrument chargeable with duty shall, except 
as provided by section 11 or by rules 
Other instruments- 10, 12 and 13, be written on paper on 

which a stamp of proper value, not 
bearing the word 'hundi' has been engraved or embossed 


7, ( 1 ) Where two o*r more sheets of papers on which stamps 

are engraved or embossed are used to 

Provision where single make up the amount of duty chargeable 
^eet'of paper is insuffi- m respect of any instrument, a portion 
cient of such instrument shall be written on 

each sheets so used 

(2) Where a single sheet of paper, not being paper bearing 
an impressed hundi-stamp, is insufficient to admit of the entire 
instrument being written on the side of the paper which bears 
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the stamp, so mtich plain paper may be subjoined thereto as 
may be necessary for the complete writing of such instrument 

Provided that in every such case a substantial part of the 
instrument shall be written on the sheet which bears the stamp 
before any part is written on the plain paper subjoined 

8 . The duty on any instrument which is chargeable with 

a duty of one anna under the Act or of 
two annas under articles 5, 19, 36, 37, 
One anna and two 43^ 49 and 52 of Schedule 1, may be 
annas impressed stamps denoted by a coloured impression mark- 
ed on a skeleton form of such instrument 
by the Collector of Stamp Revenue, Calcutta or the Superinten- 
dent of Stamps 

9 . The officers specified in Appendix 1 and any officer 

appointed in this behalf by the State 
'"The proper officer” Governnient are empowered to affix 

and impress or perforate labels, and 
each of them shall be deemed to be ''the proper officer” for the 
purposes of the Act and of these rules 


Affixing and impressing 
or perforating of labels 
by prcper officer permis- 
sible in certain cases 


10 * Labels may be affixed and im- 
pressed or perforated by the proper 
officer m the case of the following ins- 
truments namely — 


(1) those specified in Appendix 11, and the counterparts 
thereof other than instruments on which the duty is less than 
two annas , and 


(11) those specified in Appendix 111, when written in 
any European language, and accompained, if the language is not 
English by a translation in English 


Provided that the State Government may direct that this 
rule shall apply, subject to any conditions which it may prescribe, 
to agreements or memoranda of agreement such as are specified 
in Appendix 111, when written m any oriental language 


11. ( 1 ) The proper officer shall, upon any instrument 

„ , specified m rule 10 being brought to him. 

im^Sng “ before it is executed, and upon applica- 

tion being made to him, affix thereto a 
label or labels of such ■value as the applicant may require and 
pay for, and impress or perforate such label or labels by means 
of a stamping-machine, or a perforating machine, and also stamp 
or "Write on the face of the label or labels the date of impressing 
01 perforating the same In the case of instruments, written 
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on parchment, the labels shall be further secured by means of 

metallic eyelets 

(2) On affixing any label or labels under this rule, the 
proper officer shall where the duty amounts to rupees five or 
upwards, write on the face of the label or labels his initials, and 
where the duty amounts to rupees twenty or upwards, shall also 
attach his usual signature to the instrument immediately under 
the label or labels 

(3) The following officers may discharge the functions of 
the proper officer under sub-rule (2), namely — 

(i) Any principal assistant of the proper officer em- 
powered by the State Government in this belialf 

(ii) In Calcutta, the Deputy Collector and the Super- 
intendent of the Stamp Department of the Collector's office, 

(ill) In Karachi, the Assistant Superintendent of Stamps; 

and 

(iv) Jn Lahore, the head oi any other Assistant for the 
time being in charge of the stamping work m the Financial 
Commissioner's Office 


12 . (1) Instruments executed out of the State and requir- 


Certain instruments to 
be stamped with impres- 
sed labels 


mg to be stamped after their receipt in 
the States (other than instruments 
which, under section 11 or rule 13, may 
be stamped with adhesive stamps) shall 


be stamped with impressed labels 


(2) Where any such instrument as aforesaid is taken to 
the Collector under section 18 sub-section (2), the Collector, 
unless he is himself the proper officer, shall send the instrument 
to the proper officer, remitting the amount of duty paid in res- 
pect thereof , and the proper officer shall stamp the instrument 
in the manner prescribed by rule 11, and return it to the Collector 
for delivery to the person by whom it was produced 


CHAPTER III 
Adhesive S'iamps 


Use of adhesive stamps 
on certain instruments 


13 . The following instruments may 
be stamped with adhesive stamps 
namely — 


(a) Bill of exchange payable otherwise than on demand 
and drawn in sets, when the amount of duty does not exceed 
one anna for each part of the set 

(b) Transfer of debentures of public companies and 


associations 


24 
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(c) Instruments chargeable with duty under Articles S (a) 
and (b) and 43 of Schedule 1 

(d) Copies of maps and plans and printed copies when 
chargeable with duty imder Article 24 of Schedule 1 

(e) Instruments chargeable with stamp duty under Article 
47 of Schedule 1 

(f) Instruments chargeable with stamp duty under 
Articles 19, 36, 37, 49 (a) (ii) and (iii) and 52 of Schedule 1 

13 - A. Notwithstanding anything contained in these rules 
whenever the stamp duty payable under the Act in respect of 
any instrument cannot be paid exactly by reason of the fact that 
the necessary stamps are not in circulation, the amount by which 
the payment of duty shall on that account be in defect shall be 
made up by the affixing of one anna and half-anna adhesive 
stamps such as are described in rule 16, provided that the State 
Government may direct that instead of such stamps adhesive 
court-fee stamps shall be used for the purpose 

14 . When any instrument of transfer in a company or 

association is written on a sheet of paper 
on Sfe ^ stamp of the proper value 

is engraved or embossed and the value 
of the stamp so engraved or embossed is subsequently, in 
consequence of a rise in the value of such shares, found to fall 
short of the amount of duty chargeable under Article 62 (a) 
of Schedule 1, one or more adhesive stamps bearing the words 
"Share transfer” may be used to make the amount required 

15 . When adhesive stamps are used to indicate the duty 

chargeable on entry as an Advocate, 
E-nrolment of advocates, Vakil or Attorney on the roll of any 
Vakils or Attorneys High Court such stamps shall be affixed 

under the Superintendence of a Gazet- 
ted Officer of the High Court who shall obtain the stamp from the 
Superintendent of Stamps or other officer appointed in this 
behalf by the State Government and account to him for it Such 
Gazetted Officer shall, after affixing the stamp, write on the face 
of it his usual signature with the date thereof 

15 . Except as otherwise provided by these rules the 
adhesive stamp used to denote duty shall be the requisite number 
of stamps 

(i) bearing the words "Four annas” or "Two annas” or 
■“One anna” or "Half anna” and 

(n) (a) in the case of instruments executed elsewhere 

than in Burma, bearing the word “Inland Revenue” or when the 
instrument has been executed elsewhere than in Burma bearing 
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the word “Inland Revenue” or when the instrument has been 
executed in Bihar and Orissa, the “B and O” 

(b) in the case of instruments executed m Burma, ins- 
cribed for use either for postage or for revenue or both for 
postage and revenue 

India Government noHficaHon No 2 of 2rd March 1934 

(Government of India warns the public that with effect 
from 1st April 1934, separate stamps will be used for (a) 
postage and (b) revenue purposes respectively Documents 
coming under arts 1, 13, 19, 28, 36, 47, 49, 52, S3 and 60 of 
Sch 1, shall be stamped with revenue stamps of anna, 2 annas 
oi 4 annas as the case may be Postage stamps used will render 
them invalid) 

17 . The following instruments when stamped with, adhe- 
Special adhesive stamp sive stamps shall be stamped with the 

to be used in certain following description of such Stamps 
cases namely — 

(a) Bills of exchange, cheques, promissory notes drawn or 
made out of the State and chargeable with a duty of moie than 
one anna with stamps bearing the words “Foreign bill ” 

(b) Separate instruments of transfer of shares and trans- 
fers of debentures of Public Companies and Associations with 
stamps bearing the words “share transfer ” 

(c) Entry as an advocate, vakil or attorney on the roll of 
any High Court , with stamps bearing the word “Advocate” 
“Vakil,” or “Attorney,” as the case may be 

(d) Notarial acts with foreign bill stamps bearing the 
word “Notarial ” 

(e) Copies of maps or plans and printed copies certified 
to be true copies with court-fee stamps 

(f) Instruments chargeable with stamp duty under 
Articles 5 (a) and (b) oi 43 of Schedule 1 with stamps bearing 
the words “Agreement” or “Brokers’ Note” respectively 

(g) Instrument chargeable with stamp duty under Article 
47 of Schedule 1 with stamps bearing the word “Insurance ” 

CHAPTER IV 
Miscepeaneous 

18 . When an instrument bears a stamp of proper amount, 

but of improper description, the Collector 
^ovision for cases in may, on paiunent of the duty with which 

instrument is chargeable, certify by 
endorsement that it is duly stamped 
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Provided that where the stamp borne on the instrument is 
postag^e stamp and the proper description of stamp is a stamp 
bearing the words “Indian Revenue” or the words “Revenue 
B & O ” the Collector shall so certify the instrument if the 
instrument was executed before, and shall not so certify if it was 
executed on or after the 1st April, 1935 


19 . The Collectoi may require any person claiming a refund 
or renewal under Chapter V of the Act, 
Evidmce as to orcoms- qj. authorised agent, to make 

^renew^^™ deposition on oath or affirmation, 

or to file an affidavit, setting forth the 
circumstances under which the claim has arisen, and may also 
if he thinks fit, call for the evidence of witness in support of the 
statement set forth in any such deposition or affidavit 


20 . When an application is made for the payment under 
Chapter V of the Act, of an allowance 
Payment of allowances m respect of a stamp which has been 

in respect of spoiled or spoiled or misused or for which the 

the'^renewak^^f applicant has no immediate use or on 

tures renewal of a debenture and an order is 

passed by the Collector sanctioning the 
allowance or calling for further evidence in support of the appli- 
cation, then, if the amount or the stamp given in lieu thereof is 
not taken, or if the further evidence required is not furnished, as 
the case may be, by the applicant within one year of the dale of 
such order the application shall be struck off, and the spoiled or 
misused stamp (if any) sent to the Supenntendent of Stamps or 
other officer appointed in this behalf by the State Government for 
destruction 


21. When the Collector makes a refund under section 55 
Mode of raurpiinng he shall cancel the original debenture 
onginal debenture on re- by writing on or across /it the word 

fund under section 55 “Cancelled” and his usual signature with 

the date thereof 


22 . On the conviction of any offender under the Act, the 
Collector may grant to any person who 
Rewards appears to him to have contributed 

thereto a reward not exceeding such sum 
as the State Government may fix in this behalf 



Proper officers^’ within the meaning of Rule 9 


STAMP ACT 


373 


S 

rt TO 




a 

Xi 

2 ox, 

in CQ 

Q<u 0 

hH pEJ p-j 


a a 

£D Jm 


5> S o 

Pu CL ;zl 

mO 
o <u o 

Jp 

f- 


I 





STAMP ACt—Contd 


376 


APPENDIX VI 


i 


’§1'^ 

a 2 rt 

$ 


H frt <D »— 


nj 


a; 


CO ^ 

j3 ^e-s 9- 


13^ 

s 

fflgO 

.III 

ll*"! 

Sw’SS 

^ U 


o 


bjQ 


CC 




s «§ 

S s 

0 ^ 

^ o 


's' 2 

Q^ulX^ ^ 
<i> a; •^ P 

fl 5 h 52 ^ 

o§0|9^ 
- s 

. c; P T' 52 

"> a G ? o 

s ^ S ^ s 

^ <u > 

>% oj ^ rn P 

4_)‘ a d u 

0 cP-i 

5 h P ^ *T 3 
c; O rt OJ 
^ HH ^ g tJ 

<L> CQ b 

CO c/) ^ ^ 


C3 
c/5 ' 

<D 

h 


" ^ o S' 

WO <1 



o 

xo 

N 

Vi 

t/5 

o 

<D O 

8R 

^ tH 
(1> 

3rt 


^o|S 


^"s 

"fi 


o 

bJ 3 

s t 

« o 


2'rt g 


c/5 -Ij 


rd 


CO 

cd 

t- CO 

bJO 

ojy P 


o 

'S Ph 
cd 
u 
o 


fcuO 


cd 


i ^ fe 

O ^ (D :S 
(UXO c; o n 

5 d W rj 5 d 


-e- ^ 

u (3 


^ u o 

S H 


o bX)^. 
:d S3 


m fc 


S d 

gI 

o ^ 


g 


Q 
u 
d 
o 

a; 4-i ^ 

"O o ^ 


3 

-d 

u 

< 






o 

VT) 
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The Promissory Notes (stamp) Act (xi op 1926 ) 
yin Act to provide for the valiidcttion of certcuin protmssory notes 

Whereas it is expedient to provide for the valida- 
tion of certain promissory notes stamped with postage 
stamps of the denomination of two or four annas , it is 
hereby enacted as follows — 

(1) This Act may be called the Promissory Notes 
Short title and extent (Stamp) Act, 1926 

(2) It extends to the whole of India, except Part 
B States 


2 . A promissory note payable on demand for an 
amount exceeding two hundred and 
prSissoS'notS fifty rupees, executed after the 

30th day of September, 1923 and 
before the 5th day of January, 1925, and stamped with 
an adhesive stamp or adhesive stamps inscribed for 
postage and of the value required by the law in force 
at the time the promissory note was executed, shall not 
by reason only of the fact that the stamp or the stamps 
or any of them is or are of a description other than that 
required by such law, be deemed for any of the purposes 
of the Indian Stamp Act, 1899, or of the rules made 
there under, not to have been duly stamped 

NOTES 

The Act only validates promissory notes sufficiently stamped 
hut with stamps of wrong description It does not intend to 
validate documents insufficiently stamped (a) 


<«) Ambtka V Kaltpada, 40 Cal 191, 110 IC 747 
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The Indian Companies Act, VII op 1913 
AS AMENDED UP TO 1936 

Provtswns applicable to Negotiable Instruments 

89 . A bill of exchange, hundi or promissory note- 
shall be deemed to have been made, 
notef ^ drawn, accepted or endorsed on 

behalf of a company if made, 
drawn, accepted or endorsed in the name of, or by or 
on behalf or on account of, the company by any person 
acting under its authority express or implied 



APPENDIX IX 

THE BILLS OF EXCHANGE ACT, 1882. 

(45 and 46 Vict C 61 ) 

Being" an Act to codify the law relating to Bills of Exchange^ 
Cheques, and Promissory Notes 

Recemed the Roy<d Assent, 18th August, 1882 

Be it enacted by the Queen's Most Excellent Majesty, by and 
with the advice and consent of the Lords Spiritual and Commons, 
in this present Parliament assembled and by the authority of the 
same, as follows — 


Part I 


pREIvIMINARY 

1. This Act may be cited as the Bills of Exchange Act,. 
Short title 1882 


Inteipretation of terms 


2 . In this Act, unless the context 
otherwise requires, 

"'Acceptance" means an acceptance completed by delivery 
or notification 


"Action" includes counter-claim and set off 
"Banker" includes a body of persons whether incorporated 
or not who carry on the business of Banking 

"Bankrupt" means the person in possession of a bill or note 
\/hich IS payable to bearer 

"Bill" means bill of exchange, and "note" means promissory 

note 

"Delnery" means transfer of possession, actual or construe- 
tne, fiom one person to another 

"Holder" means the payee or indorsee of a bill or note who 
IS in possession of it, or the bearer thereof 

"Indorsement" means an indorsement completed by delivery 
"Issue" means first delivery of a bill or note, complete in 
form to a person who take it as a holder 

"Person^' includes a body of persons whether incorporated 
or not 

"Value" means valuable consideration 

"Written" includes printed, and "writing" includes print 
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Part II 

Biees oe Exchange 
Form and Int^erpretaHon 

3 . (1) A bill of exchange is an unconditional order in 

wilting, addressed by one person to 
Bills of exchange another, signed by the person giving it, 

requiring the person to whom it is 
addressed to pay on demand or at a fixed or determinable future 
time a sum certain in money to, or to order of a specified person, 
or to bearer 

(2) An instrument which does not comply with these con- 
ditions, or which orders any act to be done in addition to the 
payment of money, is not a bill of exchange 

(3) An order to pay out of a particular fund is not uncon- 
ditional within the meaning of this section, but an unqualified 
•order to pay, coupled with (a) an indication of a particular fund 
out of which the diawee is to reimburse himself or a particular 
account to be debited with the amount or (b) a statement of 
the transaction which gives rise to the bill, is unconditional 

(4) A bill IS not invalid by reason 
(a) that it is not dated 

(&) that it does not specify the value given, or that any 
value has been given therefor 
(c) that it does not specify the place wheie it is drawn or 
the place where it is payable 

4 . (1) An inland bill is a bill which is, or on the face of 

it purports to be, (a) both drawn and 

Indian and foreign biU within the British Islands, or 

(b) drawn within the British Islands 
upon some person resident therein 
Any other bill is a foreign bill 

For the purposes of this Act, “British Islands” mean any 
part of the United Kingdom of Great Britain and Ireland the 
Islands of Man, Guernsey, Jersey, Alderney and Sark, and the 
Islands adjacent to any of liiem being part of the dominions of 
Her Majesty 

(2) Unless the contrary appears, on the face of the bill, the 
holder may treat it as an inland bill 

5. (1) A bill may be drawn payable to, or to the order 
Effect ■where different of, the drawer or it may be drawn pay- 

^ the Order of the drawee 

same person / 
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(2) Where m a bill drawer and drawee are the same person, 
or where the drawee is a fictitious person not having capacity 
to contract, the holder may treat the instrument, at his option 
either as a bill of exchange or as a promissory note 

6« (1) The drawee must be named or otherwise indica- 

Address to drawee ted in a bill with reasonable certainty 

(2) A bill may be addxessed to two or more drawees 
whether they are partners or not, but an order addressed tO’ 
two draw^ees m the alternative or to two or more drawees in succes- 
sion IS not a bill of exchange 

7* (1) Where* a bill is not payable to bearer, the payee 

Certainty required as niust be named or otherwise indicated 
to payee therein with reasonable certainty 

(2) A bill may be made payable to two or more payees 
jointly, or it may be made payable in the alternative to one or 
two, or one or some of several payees A bill may also be made 
payable to the holder of an office for the time being 

(3) Where the payee is a fictitious or non-existing person 
the bill may be treated as payable to bearer 

8 (1) When a bill contains words prohibiting' transfer, 

•fxn. * -k 11 O’" indicating an intention that it should' 

tiaWe ^ ^ nego- transferable, it is valid as between 

the parties thereto, but is not negoti- 
able 

(2) A negotiable bill may be payable either to order or 
to bearer 

(3) A bill IS payable to bearer which is expressed to be so 
payable, or on which die only or last indorsement is an indorsement 
in blank 

(4) A bill IS payable to order which is expressed to be so 
payable, or which is expressed to be payable to a particular 
person and does not contain words prohibiting transfer or in- 
dicating an intention that it should not be transferable 

(5) Where a bill, either originally or by indorsement, is 
expressed to be payable to the order of a specified person, and 
not to him or his order, it is nevertheless to him or his order 
at his option 

9 . (1) The sum payable by a bill is a sum certain within 

„ the meaning of this Act, although it is 

required to be paid — 

(a) With interest 

(&) By stated instalments 
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(c) By stated instalments, with a provision that upon 

default in payment of any instalment the whole 
shall become due 

(d) According to an indicated rate of exchange or 

according to a rate of exchange to be ascertained 
as directed by the bill 

(2) Where the sum payable is expressed in words and also 
in figures, and there is a discrepancy between the two, the sum 
denoted by the words is the amount payable 

(3) Where a bill is expressed to be payable with interest, 
unless the instrument otherwise provides, interest runs from the 
date of bill, and if the bill is undated from the issue thereof 

10 . (1) A bill is payable on demand — 

(a) which IS expressed to be payable on demand, or at 

sight, or on presentation, or 

(b) in which no time for payment is expressed 

(2) Where a bill is accepted or indorsed when it is overdue, 
it shall as regard the acceptor who so accepts or any indorser 
who so indorses it, be deemed a bill payable on demand, 

11. A bill is payable at a determinable future time within 

Bill payable at a future meaning of this Act which is 

tune expressed to be payable — 

( 1 ) At a fixed period after date or sight 

(2) On or at a fixed period after the occurrence of a 
specified event which is certain to happen, though the time of 
happening may be uncertain 

An instrument expressed to be payable on a contingency is 
mot a bill, and the happening of the event does not cure the 
defect 


12* Where a bill expressed to be payable at a fixed 
period after date is issued undated, or 
pa^lfaLr acceptance of a btll payable 

ceptance after «t gbt at a fixed period after sight is undated, 

any holder may insert therein the true 
date of issue or acceptance and the bill shall be payable 
accordingly 

Provided that (1) where the holder in good faith and by 
mistake inserts a wrong date, and (2) m every case where a 
wrong date is inserted, if the bill subsequently comes into the 
hands of a holder in due course the bill shall not be avoided 
thereby, but shall operate and be payable as if the date so 
inserted has been the true date 
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13 . (1) Where a bill or an acceptance or any indorse- 

Presumption as to date ^ date shall 

being true date unless the contrary be proved, be deemed 

to be the true date of the drawing", ac- 
ceptance or indorsement, as the case may be 

(2) A bill IS not invalid by reason only that it is ante-dated 
Ante-dating and post-, post-dated, or that it bears date on 

dating a Sunday 


14 . Where a bill is not payable on demand the day on 
Computation of time which it is falls due is determined as 
of payment follows 

( 1 ) Three days, called days of grace, are in every case where 
the bill itself does not otherwise provide, added to the time of 
payment as fixed by the bill, and the bill is due and payable on 
the last day of grace Provided that 

(a.) When the last day of grace falls on Sunday, Christmas 
Day, Good Friday, or a day appointed 
Day of grace by Royal Proclamation as a public fast 

oi thanksgiving day the bill is, except 
in the case hereinafter provided for, due and payable on preced- 
ing business day 

(b) When the last day of grace is a Bank holiday (other 
than Christmas Day or Good Friday) under the 
Bank Holidays Act, 1871, and Acts amending or 
extending it, or when the last day of grace is a 
Sunday and the second day of grace is a Bank 
holiday, the bill is due and payable on the succeed- 
ing business day 

(2) Where a bill is payable at a fixed period after date, after 
sight, or after the happening of a speci&d event the time of 
payment is determined by excluding the day from which the time 
IS to begin tp run and by including the day of payment 

(3) Where a bill is payable at a fixed period after sight the 
time begins to run from the date of the acceptance if the bill be 
accepted, and from the date of noting or protest if the bill be 
noted or protested for non-acceptance, or for non-delivery 

(4) The term “month” in a bill means calendar month 


15. The drawer of a bill and any indorser may insert 


Case of need 


therein the name of a person to whom 
the holder may resort in case of need. 


that is to say, in case the bill is dishonoured by non-acceptance 
oi non-payment Such person is called the referee in case of 
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need It is in the option o£ the holder to resort to the referee in 
case of need or not, as he may think fit 

Speaal stipulation by 16 The drawer of a bill, and any 

drawer restricting liabi indorser may insert therein an express 

stipulation — 

(1) Negativing or limiting his own liability to the holder 

(2) Waiving as regards himself some or all of the holder’s 
duties 


Definition and requi 
sites of acceptance 


17 . (1) The acceptance of bill is 

the signification by the drawee of his 
assent to the ordej of the drawer 


(2) An acceptance is invalid unless 
Requisites of form it complies with the following con- 

ditions^ namely — 

It must be written on the bill and be signed by the 
drawee The mere signature of the drawee without 
additional words is sufficient 

(6) It must not express that the drawee will perform his 
promise by any other means than the payment of 
money 


Tune for acceptance 18 A bill may be accepted — 

(1) Before it has been signed by the drawer, or while other- 
wise incomplete 

(2) When it is overdue, or after it has been dishonoured by 
a previous refusal to accept, or by non-payment 

(3) When a bill payable after sight is dishonoured by non- 

acceptance, and the drawee subsequently 
Date of acceptance accepts it, the holder, in the absence of 

after previous dishonour any different agreement is entitled 

to have the bill accepted as of the date 
of first presentment to the drawee for acceptance 


General and qualified 19- (1) An acceptance is either 

acceptances (a) general or (b) qualified 

(2) A general acceptance assents without qualification to the 
order of the drawer A qualified acceptance in express terms 
varies the effect of the bill as drawn 

In particular an acceptance is qualified which is — 

(a) conditional, that is to say, which makes payment by 
the acceptor dependent on the fulfilment of a condi- 
tion therein stated 
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{by partial, that is to say, an acceptance to pay part only 
of the amount for which the bill is drawn, 

(c) local, that is to say, an acceptance to pay only at a 

particular specified place. 

An acceptance, to pay at a particular place, is a general ac- 
ceptance, unless it expressly states that the bill is to be paid4:here 
only, and not elsewhere , 

(d) qualified as to time, 

(e) the acceptance of some one or more of the drawees 

but not of all 


20* (1) Where a simple signature on a blank stamped 

Inchoate instruments delivered by the signer m order 

that it may be converted into a bill, it 
operates as prima facie authority to fill it up as a complete bill 
for any amount the stamp will cover using the signature for that 
of the drawer, or the acceptor, or an indorser , and, in like 
manner, when a bill is wanting in any material particular, the 
person in possession of it has a prima facie authority to fill up 
the omission in any way he thinks fit 

(2) In order that any such instrument when completed may 
be enforceable against any person who became a party thereto 
prior to its completion, it must be filled up within a reasonable 
time and strictly in accoi dance with the authority given Reason- 
able time for this purpose is a question of fact 

Provided that if any such instrument after completion is 
negotiated to a holder in due course it shall be valid and effectual 
for all purposes in his hands, and he may enforce it as if it had 
been filled up within a reasonable lime and strictly m accordance 
with the authority given 


21 . (1) Every contract on a bill, whether it be the 

drawer's, the acceptor's or an indorser's 
Delivery to complete is incomplete and revocable, until deli- 
contract very of the instrument • in order to give 

effect thereto 

Provided that where an acceptance is written on a bill, and 
the drawee gives notice to or according to the directions of the 
person entitled to the bill that he has accepted it, the acceptance 
then becomes complete and irrevocable 

(2) As between immediate parties, and as regards a remote 
party other than a holder xn due course, the delivery — 

(a) in order to be effectual must be made either by or 
under the authority of the party draw- 
By whom mg, accepting, or indorsing as the case 

may be 


25 
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(b) may be shown to have been conditional or for a 
special purpose only, and not for the 
Conditional delivery. purpose of transferring the property in 

the bill 

But if the bill be in the hands of a holder in due course, 
a valid delivery of the bill by all paities prior to him so as to 
make them liable to him is conclusively presumed 

(3) Where a bill is no longer in the possession of a party 
who has signed it as drawer, acceptor, or 
Presumption as to indorser a valid and unconditional 

delivery. delivery by him is presumed until the 

contrary is proved 


Capacity and Authority oe Parties 


22 . (1) Capacity to incur liability as a party to a 

_ ^ bill is co-extensive with capacity to 

Capacity of parties contract 


Provided that nothing in this section shall enable a corpora- 
tidn to make itself liable as drawer, acceptor, or indorser of a bill 
unless it IS competent to it so to do under the law for the time 
being in force relating to corporations 

(2) Where a bill is drawn or indorsed by an infant, minor 
or corporation having no capacity or power to incur liability on a 
bill, the drawing or indorsement entitles the holder to receive, 
payment of the bill, and to enforce it against any other thereto 


Signature essential to 
liabihty 


23 . No person is liable as drawer, 
indorser, or acceptor of a bill who has 
not signed it as such provided that — 


(1) where a person signs a bill in trade or assumed name, 
he IS liable thereon as if he had signed it in his own name 


(2) the signature of the name of a firm is equivalent to the 
signature by the person so signing of the names of all persons 
liable as partners in that firm 


Forged or unauthorized 
signature 


24 . Subject to the provisions of this Act, where a 
signature on a bill is forged or placed 
thereon without the atghority of the 
person whose signature Jt purports to 
be, the forged or unauthorised signature is wholly inoperative, 
and no right to retain the bill or give a discharge therefor or to 
enforce payment thereof against any party thereto can be acquired 
through or under that signature, unless the party against whom 
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It IS sought to retain or enforce payment of the bill is precluded 
fiom setting up the forgery or want of authority 

Provided that nothing in this section shall effect the ratifica- 
tion of an unauthorised signature not amounting to a forgery 

25 . A signature by procuration operates as notice that 

the agent has but a limited authority to 
Procuration signature sign, and the principal is only bound by 

such signature if the agent so signing 
was acting within the actual limits of his authority 

26 . (1) Where a person signs a bill as drawer, indorser, 

or acceptor, and adds words to his 
^r^refentl- indicating that he signs for or 

tive capacity behali of a principal, or m representa- 

tive character, he is not personally liable 
theieon, but the mere addition to his signature of words describ- 
ing him as an agent, or as filling a representative character, does 
not exempt him from personal liability 

(2) In determining whether a signature on a bill is that of 
the agent by whose hand it is written, the construction most 
favouiable to the validity of the instrument shall be adopted 


The^ consid^^ratiox e^or a biru 


Value and holder for 27 . (1) Valuable consideration 

for a bill may be constituted by — 

(a.) any consideration sufficient to support a simple 
contract , 

(b) an antecedent debt or liability is deemed valuable 
consideration whether the bill is payable on demand 
or at a future time 


(2) Where value has at any time been given for a bill the 
holder is deemed to be a holder for value as regards the acceptor 
and all parties to the bill who become parties prior to such time 

(3) Where the holder of a bill has hen on it arising either 
from contiacl or by implication of law, he is deemed to be a 
holder foi value to the extent of the sum for which he has a hen 


Accoxnmodation bill oi 
party 


28 . (1) An accommodation party to a bill is a person 

who has signed a bill as a drawer, 
acceptor, or indorser, without receiving 
value therefor, and for the purpose 
of landing his name to some other person 

(2) An accommodation party is liable on the bill to a holder 
for value, and it is immaterial whether, when such holder took 
the bill, he knew such party to be an accommodation party or not 
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29 . (1) A holder m due course is a holder who has taken 

a bill, complete and regular on the face 
Holder m dtue course of it under the following conditions , 

namely — 

(a) that he became the holder of it before it was overdue, 

and without notice that it had been previously dis- 
honoured, if such was the fact 

(b) that he took the bill in good faith and for value and 

that at the time the bill was negotiated to him, he 
had no notice of any defect in the title of the person 
who negotiated it 

(2) In particular the title of a person who negotiates a bill 

IS defective within the meaning of this 

Defects of title Act when he obtained the bill or the ac- 

ceptance thereof, by fraud, duress or 
force and fear, or other unlawful means, or for an illegal* con- 
sideration, or when he negotiates it in breach of faith, or under 
such circumstances as amount to fraud 

(3) A holder (whether for value or not), who derives his 
title to a bill through a holder in due course, and who is not him- 
self a party to any fraud or illegality affecting it, has all the rights 
of that holder in due course as regards the acceptor and all 
parties to the bill prior to that holder 

30 . (1) Every party whose 

Presumption of value signature appears on a bill is prima facie 
and good faith deemed to have become a party thereto 

for value 

(2) Every holder of a bill is prima facie deemed to be a 
holder in due course but if in an action on a bill it is admitted 
or proved that the acceptance, issue, or subsequent negotiation of' 
the bill is affected with fraud, duress, or force and fear, or 
illegality, the burden of proof is shifted, unless and until the 
holder proves that, subsequent to the alleged fraud or illegality, 
1 alue has in good faith been given for the bill 

Nbgoxiation op Bixxs 

31 . (1) A bill IS negotiated when it is transferred from 

one person to another m such a manner 
Negotiation defined as to constitute the transferee the holder 

of the bill 

(2) A bill payable to bearer is negotiated by delivery 

(3) A bill payable to order is negotiated by the indorsement 
of the holder completed by delivery 
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(4) Where the holder of a bill payable to his order transfers 
It for value without indorsing it, the transfer gives the transferee 
such title as the- transferor had in the bill, and the transferee m 
addition acquires the right to have the indorsement of the 
transferor 

(5) Where any person is under obligation to indorse a bill 
in a representative capacity, he may indorse the bill in such terms 
as to negative personal liability 


Requisites of a valid 
indorsement 


32 . An indorsement m order to 
operate as a negotiation must comply 
with the following conditions namely — 

(1) It must be written on the bill itself and be signed by 
the indorser The simple signature of the indorser on the bill^ 
u ithout additional words, is sufficient 


An indorsement written on an allonge, or on a "'copy'’ of a 
bill issued or negotiated in a country where "copies" are recog- 
nised, IS deemed to be written on the bill itself 


(2) It must be an indorsement of the entire bill A partial 
indorsement, that is to say, an indorsement which purports to 
transfer to the indorsee a part only of the amount payable, or 
which pui ports to transfer the bill to two or more indorsees 
severally does not operate as a negotiation of the bill 

(3) Where a bill is payable to the order of two or more 
payees or indorsees who are not partners, all must indoise unless 
the one indorsing has authority to indorse for the others 

(4) Where, an a bill payable to order, the payee or indorsee 
IS wrongly designated, or his name is mis-spelt, he may indorse 
the bill as. therein described, adding, if he thinks fit, his proper 
Signature 

(5) Where there are two or more indorsements on a bill, 
each indorsement is deemed to have been made in the order in 
which it appears on the bill, until the contrary is proved 

(6) An indorsement may be made in blank or special It 
may ^Iso contain terms making it restrictive 


33 . Where a bill purports to be indorsed conditionally, 
the condition may be disregarded by the 
Conditional indorse- payer and payment to the indorsee is 
ment valid whether the condition has been ful 

filled or not 


Indorsement in blank, 
and special indorsement 


34 . (1) An. indorsement in blank 

specifies no indorsee, and a bill so in- 
dorsed becomes payable to bearer 
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(2) A Special indorsement specifies the person to -whom, or 
to whose order, the' bill is to be payable 

(3) The provisions of this Act relating to a payee apply 
with the necessary modifications to an indorsee under a special 
indorsement 

(4) When a bill has been indorsed in blank, any holder may 
convert the blank indorsement into a special indoisement 
by writing' above the indorser’s signature a direction to pay the 
bill to or to the order of himself or some other person 


3S. (1) An indorsement is restrictive which prohibits 

_ ^ ^ . the further negotiation of the bill or 

ment which expresses that it is a mere autho- 

rity to deal with the bill as thereby 
directed and not a transfer of the ownership thereof, as for 


example, if a bill be indorsed “Pay D only,” or “Pay D for the 
account of X,” or “Pay D or order for collection ” 


(2) A restrictive indorsement gives the indorsee the right 
to receive payment of the bill and to sue any party thereto that 
his indorser could have sued, but gives him no power to transfer 
his rights as indorsee unless it expressly authorises him to do so 

(3) Where a restrictive indorsement authorises further 
transfer, all subsequent indorsees take the bill with the same 
light and subject to the same liabilities as the first indorsee 
under the restrictive indorsement 


36 . (1) Where 

Negotiation of overdue 
bill 


a bill is negotiable m its origin it 
continues to be negotiable until it has 
been (a) restnctively indorsed, or (b) 
discharged by payment or otherwise 


(2) Where an overdue bill is negotiated, it can only be nego- 
tiated subject to any defect of title affecting it at its matuiity, 
and thenceforward no person who takes it can acquire or give a 
better title than that which the person from whom he took it had 


(3) A bill payable on demand is deemed to be overdue 
within the meaning and for the purposes of this section, when 
it appears on the face of it to have been in circulation for an 
unreasonable length of time What is an unreasonable length of 
time for this purpose is a question of fact 


(4) Except where an indorsement bears date of the maturity 
of the bill, every negotiation is prima facie deemed to have been 
effected before the bill was overdue 


(5) Where a bill which is not overdue has been dishonoured, 
any person who takes it with notice of the dishonour takes it 
subject to any defect of title attaching thereto at the time of 
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dishonour, but nothing in this sub-section shall affect the right 
of a holder in due course 


37 . Where a bill isi negotiated back to the drawer, or to a 
Negotiation bill to prior indorser, or to the acceptor, such 

party already liable party may, subject to the provisions of 

thereon Act, re-issue or further negotiate the 

bill, but he is not entitled to enforce payment of the bill against 
any intervening party to whom he was previously liable 


Rights of the holder 


38 . The rights and powers of the 
holder of a bill are as follows — 


*( 1 ) He may sue on the bill m his own name 

(2) Where he is holder in due course, he holds the bill free 
from any defect of title of piior parties, as well as from mere 
personal defences available to prioi parties among themselves, 
and may enforce payment against all parties liable on the bill 

(3) Where his title is defective (a) if he negotiates the bill 
to a holder in due course, that holder obtains a good complete 
title to the bill, and (b) if he obtains payment of the bill, the 
person who pays him in due course gets a valid discharge of the 
bill 


Generai, Duties op the Hoeuer 


When presentment for 
acceptance is necessary 

of the instrument 


39 . (1) Where a bill is payable 

after sight, presentment for acceptance 
is necessary in order to fix the maturity 


(2) Where a bill expressly stipulates that it shall be 
piesented for acceptance, or where a bill is drawn payable else- 
where than at the residence or place of business of the drawee, 
iL must be piesented for acceptance before it can be presented 
for payment 

(3) In no other case is presentment for acceptance necessary 
in order to render liable any party to the bill 


(4) Where the holder of a bill, drawn payable elsewhere 
than at the place of business or residence of the drawee, has 
no time, wi& the exercise of reasonable diligence, to present 
the bill for acceptance before presenting it for payment on the 
day that it falls due, the delay caused by presenting the bill for 
acceptance before presenting it for payment is excused and does 
not discharge the drawer and indorsers 
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40 . (1) Subject to the provisions of this Act, when a bill 

_ , ^ payable after sight is negotiated, the 

biU “Syablf after^Srt ^ l^^^der must either present it for accep- 

tance or negotiate it within a reasonable 

time 


(2) If he do not do so, the drawer and all indorsers prior to 
that holder are discharged 

(3) In determining what is reasonable time wilhm the 
meaning of this section, regard shall be had to the nature of 
the bill, the usage of trade with respect to Similar bills, and the 
facts of the particular case 


Rules as to present- 41 . (1) A bill is duly presented 

acceptance which is presented in 
anent accordance with the following i ules — 

(a) The presentment must be made by or on behalf of the 
holder to the drawee or to some person authorised to 
accept or refuse acceptance on his behalf at a 
reasonable hour on a business day and before the 
bill is overdue 


(b) Where a bill is addressed to two or moie drawees, 

who are not partners, presentment must be made to 
them all, unless one has authority to ^ccept for all, 
then presentment may be made to him only 

(c) Where the drawee is dead, presentment may be made 

to his personal representative 

(d) Where the diawee is bankrupt, presentment may be 

made to him or to his trustee 


(e) Where authorised by agreement or usage, a present- 
ment through the post ofEce is sufficient 

(2) Presentment in accordance with these rules is excused, 
and a bill may pe treated as dishonoured by non-acceptance — 

(a) Where the diawee is dead or is bankrupt or is a 

fictitious person or person not having capacity to 
contract by bill 

(b) Where, after the exercise of leasonable diligence, such 

presentment cannot be eifected 

(c) Where although the presentment has been irregular, 

acceptance has been refused on some other ground 


42 . When a bill is duly presented for acceptance and is 
not accepted within the customary time 
Non-acceptance the person presenting it must treat it 

as dishonoured by non-acceptance If 
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he do not, the holder shall lose his right of recourse against the 
drawer and indorsers 


Dishonour by non-ac- 43. (1) A bill is dishonoured by 

ceptance and its conse^ 
quences non-acceptance — 

(a) when it is duly presented for acceptance, and such 
an acceptance as is prescribed by this Act is refused 
or cannot be obtained or 

(Z?) when presentment for acceptance is excused and the 
bill is not accepted 

(2) Subject to the provisions of this ^ct when a bill is 
.dishonoured by non-acceptance an immediate right of recourse 
against the drawer and indorsers accrues to the holder and no 
presentment foi payment is necessary 


44. (1) The holder of a bill may refuse to take a qualified 

acceptance, and if he does not obtain an 
qualified unqualified acceptance, may treat the bill 
as dishonoured by non-acceptance 

(2) Where a qualified acceptance is taken, and the drawer 
or an indoiser has not expressly or impliedly authorised the 
holder to take a qualified acceptance, or does not subsequently 
assent thereto, such drawer or indorser is discharged from his 
liability on the bill 

The provisions of this sub-section do not apply to a partial 
acceptance, whereof due notice has been given Where a foreign 
bill has been accepted as to part, it must be protested as to balance 

(3) When the drawer or indorser of a bill receives notice 
of a qualified acceptance, and does not, within a reasonable time, 
express his dissent to the holder he shall be deemed to have 
assented thereto 


45. Subject to the provisions of this Act a bill must be 
^ , XX duly presented for payment If it be 

for payment not so presented, the drawer and indorser 

shall be discharged 

A bill IS duly presented for payment which is presented m 
accordance with the following rules — 

(1) Where the bill is not payable on demand, presentment 
must be made on the day it falls due 

(2) Where the bill is payable on demand, then subject to the 
provisions of this Act, presentment must be made within a 
reasonable time after its issue in order to render the drawer liable, 
and within a reasonable time after its indorsement, in order to 
render the indorser liable 
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In determining what is a reasonable time, regard shall be 
had to the nature of the bill the usage of trade with regard to 
similar bills, and the facts of the particular case 

(3) Presentment must be made by the holder or by some 
person authorised to receive payment on his behalf at a reason- 
able hour on a business day, at the proper place as hereinafter 
defined, either to the person designated by the bill as payer, or to» 
some person authorised to pay or refuse payment on his behalf 
ir with the exercise of reasonable diligence such person can there 
be found 

(4) A bill is presented at the proper place — 

(a) Where no place of payment is specified but the address 
of the drawee or acceptor is given in the bill, and 
the bill is there presented 

(&) Where a place of payment is specified in the bill and 
the bill IS there presented 

(c) Where no place of payment is specified and no address 

given, and the bill is presented at the drawee's or 
acceptor's place of business if known, and if not,. 
at his ordinary residence if known 

(d) In any other case if presented to the drawee or 

acceptor wherever he can be found, or if presented 
at his last known place of business or residence 

(5) Where a bill is presented at the proper place, and after 
the exercise of reasonable diligence, no person authorised to pay 
or refuse payment can be found there, no further presentment 
to the drawee or acceptor is required 

(6) Where a bill is drawn upon, or accepted by two or 
more persons who are not partners, and no place of payment 
IS specified, presentment must be made to them all 

(7) Where the drawee or acceptor of a bill is dead, and 
no place of payment is specified, presentment must be made to 
a personal representative, if such there be, and with the exercise 
of reasonable diligence he can be found 

(8) Where authorised by agreement or usage^ a present- 
ment through the post office is sufficient 


46 , (1) Delay m making presentment for payment is 

excused when the delay is caused by 
circumstances beyond the control of the 
holder, and jiot imputable to his default, 
misconduct or negligence When the 
cause of delay ceases to operate, presentment must be made with 
reasonable diligence 


Excuse for delay or 
non-presentment for pay- 
ment 
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(2) Presentment for payment is dispensed with, — 

(a) Where, after the exercise of reasonable diligence, 
presentment, as required by this Act, cannot be effected 

The fact that the holder has reason to believe that the bill 
'Will, on presentment, be dishonoured, does not dispense with the 
necessity for presentment 

(b) Where Ihe drawee is a fictitious person 

(c) As regards the drawer where the drawee, or acceptor 

IS not bound as between himself and the drawer, to 
accept or pay the bill and the drawer has no reason 
to believe that the bill would be paid if presented 

(d) As regards an indorser, where the bill was accepted 

or made for the accommodation of that indorser,, 
and he has no reason to expect that the bill would’ 
be paid if presented 

( 1 : 7 ) By waiver of presentment, express or implied 


47. 


(1) A bill IS 
by nom 


Dishonour 
payment 

excused and the bill is 


dishonoured by non-payment (a) when 
it IS duly presented for payment and 
payment is refused or cannot be ob- 
tained, or (b) when presentment is 
overdue and unpaid 


(2) Subject to the provisions of this Act, when a bill is 
dishonoured by non-payment, an immediate right of recourse 
against the drawer and indorsers accrues to the holder 


48. Subject to the provisions of this Act, when a bill has 
. - . £ j t- j been dishonoured by non-acceptance or 

efSrt^f^oS-no^c^^ “ by non-payment, notice of dishonour 

must be given to the drawer and each 
indorser, and any drawer or indorser to whom such notice is not 
given IS discharged Provided that — 


( 1 ) Where a bill is dishonoured by non-acceptance, and 
notice of dishonoui is not given the rights of a holder in due 
course subsequent to the omission shall not be prejudiced by 
the omission 


(2) Where a bill is dishonoured by non-acceptance, and due 
notice of dishonour is given, it shall not be necessary to give 
notice of subsequent dishonour by non-payment unless the bill 
shall, in the meantime, have been accepted 


49 . Notice of dishonour in order to be valid and effectual. 
Rules as to notice of “^^^t be given m accordance with the 


dishonour 


following rules 
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( 1 ) The notice must be given by or on behalf of the holder, 
or by or on behalf of an indorser, who, at the time of giving it, 
IS himself liable on the bill 

(2) Notice of dishonour may be given by an agent either 
in his own name, oi in the name of any paity entitled to give 
notice whether that party be his principal or not 

(3) Where the notice is given by or on behalf of the holder, 
it ensures for the benefit of all subsequent holders and all prior 
indorsers who have a right of recourse against the party to whom 
it IS given 

(4) Where notice is given by or on behalf of an indorser 
entitled to give notice as hereinbefore provided, it ensures for 
the benefit of the holder and all indorsers subsequent to the 
party to whom notice is given 

(5) The notice may be given in writing or by personal 
communication and may be given in any terms which sufficiently 
identify the bill, and intimate that the bill has been dishonoured 
by non-acceptance or non-payment 

(6) The return of a dishonoured bill to the drawer or an 
indorser is, m point of form, deemed a sufficient notice of 
dishonour 

(7) A written notice need not be signed, and an insufficient 
written notice may be supplemented and invalidated by verbal 
communication A mis-description of the bill shall not vitiate 
the notice unless the party to whonj the notice is given is in 
fact misled thereby 

(8) When a notice of dishonour is required to be given to 
any person, it may be given either to the party himself or to his 
agent in that behalf 

(9) Where the drawee or indorser is dead and the party 
giving notice knows it, the notice must be given to a personal 
representative, if such there be, and with the exercise of 
reasonable diligence he can be found 

(10) Where the drawer or indorser is bankrupt, notice may 
be given either to the party himself or to the trustee 

(11) Where there are two or more drawers or indorsers 
who ar,e not partners, notice must be given to each of them 
unless one of them has authority to receive such notice for the 
others 

(12) The notice may be^given as soon as the bill is dis- 
honoured and must be given within a reasonable time thereafter 

In. the absence of special circumstances notice is not deemed 
to have been given within a reasonable time unless — 
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(a) Where the person giving and the person to receive 

notice reside m the same place, the notice is given 
or sent off in the time to reach the latter on the day 
after the dishonour of the bill , 

(b) Where the person giving and the person to receive 

notice reside in different places, the notice is sent 
oft on the day after the dishonour of the bill, if 
there be a post at a convenient hour on that day, 
and if there be no such post on that day, there by 
the next post thereafter 

(13) Where a bill when dishonoured is in the hands of 
an agent, he may either himself give notice to the parties liable 
on the bill, oi he may give notice to the principal If he gives 
notice to his principal, he must do so within the same time as 
It he were the holder, and 'the piincipal upon receipt of such 
notice has himself the same time for giving notice as if the 
agent had been an independent holder 

( 14) Where a party to a bill receives due notice of dishonour 
he has, after the receipt of such notice, the same period of time 
for giving notice to antecedent parties that the holder has after 
the dishonour 

(15) Where a notice of dishonour is duly addressed and 
posted, the sender is deemed to have given due notice of dis- 
honour notwithstanding any miscarriage by the post office 

50 . (1) Delay m giving notice of dishonour is excused 

where the delay is caused by circums- 
Excuses for delay in tances beyond the control of the party 
hraour giving notice, and not imputable to his 

default, misconduct or negligence When 
the cause of delay ceases to operate, the notice must be given 
with reasonable diligence 

(2) Notice of dishonour is dispensed with — 

(a) When, after the exercise of reasonable diligence 

notice, as required by this Act, cannot be given to 
or does not reach the drawer or indorser sought 
to be charged 

(b) By waiver express or implied Notice of dishonoui 

may be waived before the time of giving notice 
has arrived or after the omission to give due notice 

(c) As regards the drawer in the following cases, namely 

(1) where the drawer and drawee are the same 
person, (2) where the drawee is a fictitious or a 
person not having capacity to contract, (3) where 
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the drawee is the person to whom the bill is pre- 
sented for payment, (4) where the drawei under 
no obligation to accept or pay the bill, (5) where 
the drav/er has countermanded payment 

((i) As regards the indorser in the following cases, namely 

(1) where the drawer is a fictitious person or a 
person, not having capacity to contract and the 
indorser was aware of the fact at the time he in- 
dorsed the bill, (2) where the indorser is the peison 
to whom the bill is presented for payment, (3) 
where the bill was accepted or made for his 
accommodation 


51 . (1) Where an inland bill has been dishonoured it 

may, if the holder think fit, be noted 
Noting of inland bill for non-acceptance or non-payment, as 

the case may be, but it shall not be 
necessary to note or protest any such bill in order to preserve 
the recourse against the drawer or indorser 

(2) Where a foreign bill, appearing on the face of it to 

^ ^ be such, has been dishonoui ed by non- 

Protest of foreign bill acceptance it must be duly piotested for 

non-acceptance, and where such a bill which has not been 
previously dishonoured by non-acceptance is dishonoured by 
non-payment, it must be duly protested for non-payment If 
it be not so protested the drawer and indorsers are discharged 
Where a bill does not appear, on the face of it to be foreign bill, 
protest thereof in case of dishonour is unnecessary 

(3) A bill which has been protested for non-acceptance may 
be subsequently protested for non-payment 

(4) Subject to the provisions of this Act, when a bill is 

noted or protested, it may be noted on 
7 and 8 Geo 5 C 48 the day of dishonour and must be 

noted not later than the next succeeding 
business day When a bill has been duly noted, the protest may 
be subsequently extended as of the date of the noting 

(5) Where the acceptor of a bill becomes bankrupt or 
insolvent or suspends payment before it matures, the holder may 
cause the bill to be protested for better security against the 
drawer and indorsers 

(6) A bill must be protested at the place where it is dis- 
honoured 

Provided that — 

(a) When a bill is presented through the post office and 
returned by post dishonoured, it may be protested 



Bllyl^S OB :^XjCHANG^ ACX 


399 


at the place to which it is returned and on the day 
of its leturn if received , during business hours, 
and if not received during hours, then not later 
than the next business day 

(b) When a bill drawn payable at the place of business 
or residence of some person other than the drawee, 
has been dishonoured by non-acceptance, it must be 
protested for non-payment at the place where it 
IS expressed to be payable, and no further present- 
ment for payment to, or demand on, the drawee 
IS necessary 

(7) A protest must contain a copy of the bill, and be signed 
by the notary making it, and must specify — 

(a) the person at whose request the bill is protested 

(?;) the place and date of protest, the cause or reason 
for protesting the bill, the demand made and the 
answei given, if any, or the fact that the drawer 
or acceptor could not be found 

(8) Where a bill is lost or destroyed, or is wrongly detained 
from the person entitled to hold it, protest may be made on a 
copy or written particulars thereof 

(9) Protest is dispensed with by any circumstances which 
would dispense with notice of dishonour Delay in noting or 
protesting is excused when the delay is caused by circumstances 
beyond the control of holder, and not imputable to his default, 
misconduct or negligence When the cause of delay ceases to 
operate, the bill must be noted or protested with reasonable 
diligence 


Duties of holder as 
regards dirawee or ac- 
ceptor 


52 . (1) When a bill is accepted 

generally, presentment for payment is 
not necessary in order to render the 
acceptor liable 


(2) When by the terms of a qualified acceptance present- 
ment for x>ayment is required the acceptor, in the absence of 
an express stipulation to that effect, is not discfiarged by the 
omission to present the bill for payment on the day that it 
matures 


(3) In order to render the acceptor of a bill liable, it is not 
necessary to protest it, or that notice of dishonour should be given 
to him 

(4) Where the holder of a bill presents it for payment he 
should exhibit the bill to the person from whom he demands 
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payment, and when a bill is paid, the holder shall forthwith) 
deliver it up to the party paying it 

LiABini^iBs oi^ Parities 

53. (1) A bill, of itself, does not operate as an assignment 

— , T. j £ of funds in the hands of the drawee 

drawee ^ ^ ^ available for the payment thereof, and 

the drawee of a bill who does not accept 
as required by this Act is not liable on the instrument This 
sub-section shall not extend to Scotland 

(2) In Scotland where the drawee of a bill has m his hand 
funds available for the payment thereof, the bill operates as an 
assignment of the sum for which it is drav^n in favour of the 
holder, from the time when the bill is presented of the drawee 


Liability of acceptor 


54. The acceptor of a bill, by^ 
accepting it — 


(1) Engages that he will pay it according to the tenor of 
his acceptance 

(2) Is precluded from denying to holdei in due course 

(a) The existence of the drawer, the genuineness of his 

signature, and his capacity and authority to draw 
the bill , 

(b) In the case of a bill payable to drawer's order, the 

then capacity of the drawer to indorse, but not the 
genuineness or validity of his indorsement 

(c) In the case of a bill payable to the order of a third 

person, the existence of the payee and his then 
capacity to indorse, but not the genuineness or 
validity of his indorsement 


Liability of drawer or 55. (1) The drawer of a bill by 

drawing it — 

(a) Engages that on due presentment it shall be accepted 

and paid according to its tenor, and that if it be 
dishonoured he will compensate the holder or any 
indorser who is compelled to pay it, provided that 
the requisite proceedings on dishonour be duly 
taken , 

(b) Is precluded from denying to a holder in due course 

the existence of the payee and his then capacity 
to indorse 
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(2) The indorser of a bill by indorsing it — 

(a) Engages that on due presentment it shall be accepted 
and paid accoiding to its tenor, and that if it be 
dishonoured, he will compensate the holder or a 
subsequent mdorsei who is compelled to pay it, 
provided that the leqmsite proceedings on dishonouf 
be duly taken, 

(b) Is precluded from denying to a holder in due course 
the genuineness and regularity in all respects of the 
drawer’s signature and all previous indoisements „ 

(c) Is precluded from denying to his immediate or a sub- 
sequent indorsee that the bill was, at the time of 
his indorsement, a valid and subsisting bill, and that 
he had then a good title thereto 

56 Where a person signs a bill otherwise than as drawer 
or acceptor, he thereby incurs the liabi- 
lities of an indorser to a holder in due 
course 

57. Where a bill is dishonoured, 
the measuies of damages, which shall be 
deemed, to be liquidated damages, shall 
be as follows — 

(1) the holder may recover from any party liable on the 
bill, the drawer who has been compelled to pay the bill may 
recover from the acceptoi and an indorser who has been com- 
pelled to pay the bill may recover from the acceptor or from 
the drawer, or from a prior maorser — 

(a) the amount of the bill 

(b) interest theieon from the time of presentment for 

payment if the bill is payable on demand, and from 
the maturity of the bill m any other case, 

(c) the expenses of noting, or, when protest is necessary, 

and the protest has been extended, the expenses of 
protest 

(2) In the case of a bill which has been dishonoured abroad, 

in lieu of the above damages, the holder 
Re-ecdiange may recover from, the drawer or an 

indorser, and the drawer or an indorser 
^vho has been compelled to pay the bill may recover from any 
party liable to him, the amount of the re-exchange with interest 
thereon until the time of payment 

26 


Stranger signing bill 
liable as indorser 


Measure of damages 
against parties to dis- 
honoured bill 
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(3) Where by this Act interest may be recovered as damages, 
such interest may, if justice requires it, be withheld wholly or 

in part, and where a bill is expressed to 
Control over interest be payable with interest at a given rate, 

interest as damages may oi may not be 


^iven at the same rate, as interest proper 

58. (1) Where the holder of a bill payable to bearer 

negotiates it by delivery without indors- 
ing it, he IS called a “tiansferor by 
delivery ” 


Transfer by 
and transferee 


dehvery 


(2) A transferor by delivery is not liable on the instrument 

(3) A transferor by delivery who negotiates a bill thereby 
wai rants to his immediate transferee being a holder for value 
that the bill is what it ’purports to be, that he has a light to trans- 
fer It, and that at the time of transfer he is not aware of any 
fact which renders it valueless 


Discharge oe Bide 

59. 1 A bill IS discharged by payment in due course by 
Payment in due course or on behalf of the drawee or acceptor 

“Payment in due course” means payment made at or after 
the maturity of the bill to the holder thereof in good faith and 
without notice that his title to the bill is defective 

(2) Subject to the provisions hereinafter contained, when 

Payment by drawer or ^ drawer or an 

mrtAr<a<»r indorser it is not discharged, but 

(a) Where a bill payable to, or to the order of, a third 
party is paid by the, drawer, the drawer may enforce 
payment thereof against the acceptor, but may not 
re-issue the bill 

(^b) Where a bill is paid by an indorser or where a bill 
payable to drawer’s order is paid by the drawer, 
the party paying it is remitted to his former rights 
as regards the acceptor or antecedent parties, and 
he may, if he thinks fit, strike, out his own and 
subsequent indorsements, and again negotiate the 
bill 

(3) ’VVhere an acco'mmodation bill is paid in due course by 
the parly accommodated the bill is discharged 

60. When a bill payable to order on demand is drawn on 

_ j . ^ banker, and the banker on whom it is 

sood faith and m 

malt IS forgedi ordinary course of business, it is not 

incumbent on the banker to show that 
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the indorsement of the payee or any subsequent indorsement 
was made by or under the authority of the person v/hose indorse- 
ment it purports to be, and the banker is deemed to have paid 
the bill in due couise, although such indorsement has been forged 
or made without authority 

6fl. When the acceptor of a bill of exchange is or 

Acceptor or holder at becomes the holder of it at or after its 
maturity maturity, in his own right, the bill is 

discharged 

62 , (1) When the holder o£ a bill at or after its maturity 

Express waiver or ^.bsolutely and unconditionally renounces 
xenunaation rights against the acceptor, the bill is 

dischai ged 

The renunciation must be in writing, unless the bill is 
delivered up to the acceptor 

(2) The liabilities of any party to a bill may, in like manner, 
be renounced by the holder before, at, or after its maturity but 
nothing in this section shall affect the rights of a holder m due 
course without notice of the renunciation 


63 * (1) Where a bill is intentionally cancelled by the 

^ /Ytn holder or his agent, and the cancellation 

^ ^ IS apparent thereon, the bill is discharged 

(2) In like manner any party liable on a bill may be dis- 
charged by the intentional cancellation of his signature by the 
holdei or his agent In such case any indorser who had a right 
of recourse against the party whose signature is cancelled, is also 
discharged 

(3) A cancellation made unintentionally, or undei a mistake, 
or without the authority of the holder, is inoperative, but wheie 
a bill or any signature thereon appears to have been cancelled, 
the burden of proof lies on the party who alleges that the can- 
cellation was made unintentionally, or under a mistake, or without 
authority 


64 . (1) Where a bill or acceptance is materially altered 

^ r t - 11 without the assent of all parties liable 

Alteration of bill l^^i avoided, except as 


against a party who has himself made, authorized or assented 
to the alteration, and subsequent mdorsers 

Provided that where a bill has been materially altered, but 
the alteration is not apparent, and the bill is in the hands of 
a holder m due course, such holder may avail himself of the 
bill as if It had not been altered, and may enforce payment of 


it according to its original tenor 
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What 

material 


(2) In particular 
alterations 


are 


the following alterations are material^ 
namely alteration of the date, the sum 
payable, the time of payment, and„ 
where a bill has been accepted generally 
addition of a place of payment without the acceptor's assent 


AccEjpa^oK. AND Paymi^nt for Honour 

65. (1) Where a bill of exchange has been protested for 

dishonour by non-acceptance or protested 
for better security and is not overdue, 
any person, not being a party already 
liable thereon, may, with the consent of the holder, intervene 
and accept the bill supra protest, for the honour of any party 
liable thereon, or for the honour of the person for whose account 
the bill IS drawn 


Acceptance for honour 
supra protest 


(2) A bill may be accepted for 
Acceptance for honour honour for part only of the sum for 

which it IS drawn , 

(3) An acceptance for honour supra protest in order to be 
valid must — 

(a) be written on the bill, and indicate that it is an 
acceptance for honour 
(&) be signed by the acceptor for honour 

(4) Where an acceptor for honour does not expressly state 
for whose honour it is made, it is deemed to be an acceptance 
for the honour of the drawer 


(5) Where a bill payable after sight is accepted for honour, 
Its maturity is calculated fr^m the date of the noting for non- 
acceptance and not from the date of the acceptance for honour 


Liability 
for honour 


of acceptor 


66 ( 1 ) The acceptor for honour of a bill by accepting 

it engages that he will, on due present- 
ment pay the bill according to the tenor 
of his acceptance if it is not paid by the 
dra'wee provided it has been duly presented for payment, and 
protested for non-payment, and that he receives notice of these 
facts 


(2) The acceptor for honour is liable to the holder and 
to all parties to the bill subsequent to the party for whose honour 
he has accepted 


67. (1) Where a dishonoured bill has been accepted for 

honoui supra protest, or contains a 

x^csejitment to accep* reference in case of need it rmist i be 
tor for honour or refer m r f J neea, it must . oe 

f-figp. of need protested for non-payment before it is. 

presented for payment to the acceptor 

for honour, or referee m case of need 
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(2) Where the addiess of the acceptor for honour is in the 
same place where the bill is protested for non-payment the bill 
must be presented to him not later than the day following' its 
maturity, and where the address of the acceptor for honour 
IS in some place other than the place where it was protested 
toi non-payment the bill must be forwarded not later than the 
day following its matuiity for presentment tO' him 

(3) Delay in presentment or non-presentment is excused by 
any circumstances which would excuse delay in presentment for 
payment or non-presentment for payment 

(4) When a bill of exchange is dishonoured by the acceptor 
for honour it must be piotested for non-payment by him 

68 . (1) Where a bill has been protested for non-pay- 

Payment for honour nient, any person may intervene and pay 
supra protest, supra protest for the honour of aniy 

party liable thereon, or for the honour 
of the person for \\hose account the bill is drawn 

(2) Where two or moie persons offer to pay a bill for the 
licnour of different parlies, the person whose payment will dis- 
charge most parties to the bill shall have the preference 

(3) Payment for honour supra protest in order to operate 
as such and not as a mere voluntary payment, must be attested 
by a notarial act of honour which may be appended to the protest 
oi form an extension of it 

(4) The notarial act of honour must be founded on a 
declaration made by the payee of honour, or his agent in that 
behalf, declaring his intention to pay the bill for honour, and 
foi whose honour he pays 

(5) Where a bill has been paid for honour, all parlies sub- 
sequent to the paity foi whose honour it is paid are discharged, 
but the payer for honour is subrogated for, and succeeds to both 
the rights and duties of, the holder as regards the party for 
whose honour he pays and all parties liable to that party 

(6) The payer for honour on paying to the holder the 
amount of the bill and the notarial expenses incidental to its 
dishonour is entitled to receive both the bill itself and the protest 
If the holder do not on demand deliver them up he shall be 
liable to the payer for honour in damages 

(7) Where the holder of a bill refuses to receive payment 
supra protest, he shall lose his right of recourse against any party 
w^ho would have been discharged by such payment 
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Lost instrument 


69 . Where a bill has been lost before it is overdue, the 
Tf . 1 -^ .. j 1 person who was the holder of it may 

cate^of TostUlf ^PP^y drawer to give him another 

bill of the same tenoi, giving security 
to the drawer if required to indemnify him against all persons 
whatever in case the bill alleged to have been lost shall be found 
again 

If the drawer on the request as aforesaid refuses to give such 
duplicate bill, he may be compelled to do so 


70 . In any action or proceeding upon a bill, the court 
Action on lost bill or a Judge may order that a loss of the 

instrument shall not be set up, provided an indemnity be given 
to the satisfaction of the court or Judge against the claims of 
any other person upon the instrument in question 


Biee in a set 


71 . (1) Where a bill is drawn in a set, each part of the 

_ - 4 - 4 . set being mimbered and containing a 

u es as o se s reference to the other parts, the whole 

of the parts constitutes one bill 

(2) Where the holder of a set indorses two or more parts 
to dilferent person he is liable on every such part and ever> 
indorser subsequent to him is liable on the part he has himself 
indorsed as if the said parts were separate bills 

(3) Where two or more parts of a set are negotiated to 
different holders in due course, the holder whose title first 
accrues is as between such holders deemed the true owner of 
the bill, but nothing in this sub-section shall affect the right to 
a person who in due course accepts or pays the part first pre- 
sented to him 


(4) The acceptance may be written on any part, and it 
must be written on one part only 

If the drawee accepts more than one part, and such 
accepted parts get into the hands of dififerent holders in due course,, 
he IS liable on every such part as if it were a separate bill 

(5) When the acceptor of a bill drawn in a set pays it 
without requiring the part bearing his acceptance to be delivered 
up to him, and that part at maturity is outstanding in the hands 
of a holder in due course, he is liable to the hohfer thereof 

(6) Subject to the preceding rules, where any one part of a 
bill drawn in a set is discharged by payment or otherwise the 
"uhole bill is discharged 
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Conflict of laws 


72 . Where a bill drawn in one country is negotiated. 
Rules where laws con- accepted or payable in another, the rights, 


flict 


duties and liabilities of the parties 
thereto are determined as follows — 


(1) The validity of a bill as regards requisites in form is 
determined by the law of the place of issue and the validity as 
regards lequisites in form of the supervening contracts, such 
as acceptance or indorsement or acceptance supra protest, is 
determined by the law of the place where such contract was made 

Provided that — 

(a) where a bill is issued out of the United Kingdom 
it is not invalid by reason only that it is not stamped 
in accordance with the law of the place of isspe 

(2) Where a bill, issued out of the United Kingdom 
conforms as regards requisites in form, to the law of the United 
Kingdom, it may, for the purpose of enforcing pa 3 nnent thereof, 
be treated as valid as between all persons who negotiate, hold 
or become parties to it in the United Kingdom 

Provided that where an inland bill is indorsed in a foreign 
country, the indorsement shall, as regards the payer be inter- 
preted according to the law of the United Kingdom 

(3) The duties of the holder with respect to presentment 
for acceptance or payment and the necessity for or sufficiency 
of a protest or notice of dishonour or otherwise are determined 
by the law of the place where the Act is done or the bill is 
dishonoured 

(4) Where the bill is drawn out of but payable in the United 
Kingdom and the sum payable is not expressed in the currency 
of the United Kingdom, the amount shall, in the absence of some 
express stipulation, be calculated according to the rate of ex- 
change for sight drafts at the place of payment on the day the 
bill IS payable 

(5) Where a bill is drawn in one country and is payable 
in another, the due date thereof is determined according to the 
law of the place where it is payable 


PART III 

Cheques on a banker 

73 . A cheque is a bill of exchange drawn on a banker on 
demand Except as otherwise provided 
Cheque defined part, the provisions of this Act 
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applicable to a bill of exchange payable on demand apply to a 
cheque 

Presentment of cheque 74. Subject to the provisions of 

for payment Act— 

(1) W^here a cheque is not presented for payment within a 
reasonable time of its issue, and the drawer or the person on 
whose account it is drawn had the right at the time of such pre- 
sentment as between him and the banker to have the cheque paid 
and suffers actual damage, through the delay, he is discharged 
to the extent of such damage, that is to say, to the extent to 
which such drawei or person is a creditor of such banker to a 
laiger amount than he would have been had such cheque been 
paid 

( 2 ^ In determining what is a reasonable time regard shall 
be had to the nature of the instrument, the usage of trade and 
of the bankers, and the facts of the paiticular case 

(3) The holder of such cheque as to which such drawer 
or person is discharged shall be a ci editor, in lieu of such drawer 
or person, of such banker to the extent of such discharge, and 
entitled' to recover the amount from him 


75. The duty and authority of a 
banker to pay a cheque drawn on him 
by his customer are determined by — 

Countermand of payment 
Notice of the customer’s death 


Revocation of banker's 
authority 


1 

2 


Crossed Cheques 

General and speaal 76. (1) Where a cheque bears 

crossings defined across its face an addition of — 

(a) The words ''and company'’ or any abbreviation thereof 
between two parallel transverse lines with or without the words 
^'iiot negotiable" , or 

(Z?) The parallel transveise lines simply, either with or with- 
out words, "not negotiable" , 

that addition constitutes a crossing and the cheque is crossed 
generally 

(2) Where a cheque bears across its face an addition of the 
name of a banker, either with or without the words "not nego- 
tiable" that addition constitutes a crossing, and the cheque 
IS crossed specially and to that banker 

77. (1) A cheque may be crossed generally or specially 

by the drawer 

(2) Where a cheque -is crossed, the holder may cross it 
generally or specially 
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(3) Where a cheque is crossed generally, the holder may 
ecross it specially 

(4) Where a cheque is crossed geneially or specially, the 
holder may add the words “ndt negotiable” 

(5) Wheie a cheque is crossed specially the banker to whom 
it IS crossed may again cross it specially to another banker for 
collection 

(6) Where an uncrossed cheque oi a cheque crossed 
generally, is sent to a banker for collection, he may cross it 
specially to himself 


78. A crossing authorised by this Act is a material part 
of the cheque, it shall not be lawful for 
Crossing a material any person to obliterate or, except as 
jpart of cheque authorised by this Act, to add to or alter 

the crossing 

79 (1) Where a cheque is crossed specially to more 

Duties of banker as to *an one banker, except when crossed 
^ 4 Tossedi cheque agent foi collection bei^ig a banker 

that banker on whom it is drawn shall 

refuse payment thereof 

(2) Where the banker on whom a cheque is diawn which 
IS so crossed nevertheless pays the same, or pays a cheque crossed 
geneially olheiwise than to a banker, or if crossed specially other- 
\\ise than to the banker to whom it is crossed, or his agent for 
collection being a banker, he is liable to the true owner of the 
cheque for any loss he may sustain owing to the cheque having 
been so paid 

Provided that whei e a cheque is presented for payment which 
does not at the time of presentment appear to be crossed, or to 
hd\Q had a Qiossing which has been obliterated, or to have been 
added to or altered otherwise than as authorised by this Act, the 
banker paying the cheque m good faith and without negligence 
shall not be responsible or incur any liability, nor shall the pay- 
ment be questioned by leason of the cheque having been crossed, 
or of the crossing having been obliteiated or having been added 
to or altered otherwise than as authorised by this Act, and of 
payment having been made otherwise than to a banker or to the 
banker to whom the cheque is or was crossed, or to his agent for 
•collection being a banker, as the case may be 


80* Where the banker, on whom a crossed cheque is 
diawn in good faith and without negh- 
J^otectian to ba^er aence pays it, if crossed generally, to a 

SS ta-kerf i crossed specaUy to a banker, 

to whom It IS crossed or his agent for 
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collection, being a banker paying the cheque, and if the cheque 
has come into the hands of the payee, the drawer shall respec- 
tively be entitled to the same rights and be placed in the same 
position as if payment of the cheque had been made to the true 
owner thereof 

81 . Where person takes a crossed cheque which bears 
rj'ff f « + ' words “not negotiable”, he shall 

tiable” crossing on holto capable of pving a better title to 

the cheque than that which the person 
from whom he took it had 


Protection 
ing banker 


to collect- 


82 . Where a banker in good faith and without negligence 
receives payment for a customer of a 
cheque crossed generally or specially to 
himself, and the customer has no title 
or defective title thereto, the banker shall not incur any liability 
to the true owner of the cheque by reason only of having leceived 
such paj-ment 

A banker receives payment of a crossed cheque for a customer 
within the meaning of section 82 of the 
(6Edw 7Ch 17 S 1) Bills of Exchange Act, 1882, notwith- 
standing that he credits his customer's 
account of the cheque before receiving payment thereof 


Part VI 

Promissory Notes 

83 . (1) A promissory note is an unconditional promise in 

writing made by one person to another 
Promissory note defined signed by the maker, engaging to pay, 

on demand or at a fixed or deteiminable 
future time, a sum certain in money, to or the order of, a specified 
person or to bearer 

(2) An instrument in the form of a note payable to maker’s 
order is not withm the meaning of this section unless it is indorsed 
by the maker 

(3) A notice is not invalid by reason only that it contains 
also pledge of collateral security with authority to sell or dispose 
thereof 

(4) A note which is, or on face of it purports to be both made 
and payable within the British Islands is an inland note Any 
other note is a foreign note 

84 . A promissory note is inchoate and incomplete until 

Delivery necessary delivery thereof to the payee or bearer 
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85. (1) A Promissory note may be made by two or 

more makers, and they may be liable 
Joint and several notes thereon jointly or jointly and severally 

according to its tenor 

(2) AVhere a note runs ‘I promise to pay’ and is signed by 
two or moie persons it is deemed to be their joint and several 
note 


8€L (1) Where a note payable on demand has been 

Note payable on indorsed, it must be presented for pay- 
demand ment within a reasonable time of the 

indorsement If it be not so presented, 
the indorser is discharged 

(2) In determining what is a reasonable time, regard shall 
be had to the nature of the instrument, the usage of trade and 
the facts of the particular case 

(3) Where a note payable on demand is negotiated, it is not 
deemed to be overdue, for the purpose of affecting the holder 
vith defects of title of which he had no notice, by reason that it 
appears that a reasonable time for presenting it for payment lAs 
elapsed since its issue 


Presentment of note 
for payment to charge 
maker 


87. Where a promissory note is 
in the body of it made payable at a 
particular place, it must be presented for 
payment gt that place in order to 


lender the maker liable 


(2) Piesentment for payment is necessary in order to render 
the indorser of a note liable 

(3) Where a note is in the body of it made payable at a 
particular place, presentment at the place is necessary to render 
an indorser liable, but when a place of payment is indicated by 
way of memorandum only, presentment at that place is sufficient 
to render the indorser liable, but a presentment to the maker else- 
where, if sufficient in other respects, shall also suffice 


Liability of maker 


88. The maker of a promissory 
note by making it — 

( 1 ) Engages that he will pay it according to its tenor , 

(2) Is precluded from denying to a holder in due course the 
existence of the payee and his then capacity to indorse 

89. (1) Subject to the provisions m this part, and except 

as by this section provided, the provi- 
sions of this Act relating to bills of 
exchange apply, with the necessary 
modification, 'to promissory notes 


Application of part II 
to notes 
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(2) In applying those provisions the maker of a note shall 
he deemed to correspond with the acceptor of a bill and the fiist 
indorser of a note shall be deemed to correspond, with the drawer 
of an accepted bill payable to drawer's order 

(3) The following provisions a^ to the bills do not apply to 
notes , namely provisions relating to — 

{a) Presentment for acceptance, 

(b) Acceptance, 

(c) Acceptance supra protest, 

(d) Bills in a set 

(4) Where a foreign note is dishonoured, protest thereof is 
unnecessary 


Part V 


SuPPT^ME^NTA.Ry 


90. A thing is 
Good faith 

«dcne negligently or 


deemed to be done in good faith, within 
the meaning of this Act, where it is m 
fact done honestly, whether it is 
not 


91. (1) Where by this Act, any instrument or writing 

^ , IS required to be signed by any person, 

^ it IS not necessary that he should sign 

it with his own hand, but it is sumcient if his signature, is written 
thereon by some other peison by or under his authority 

(2) In the case of a corporation, where by this Act, an)^ 
Instrument or writing is required to be signed it is sufficient if 
the instrument or writing be sealed with the corporate seal But 
nothing m this section shall be construed as requnmg the bill oi 
note of a corporation to be under seal 


92, Where, by this Act, the time limited for doing any 
Computation of tune 

reckoning time, non -business days aie 
excluded 


34 and 35 Vict c 7 


"'Non-business days" for the pur- 
poses of this Act mean — 


(a) Sunday, Good Friday, Christmas day, 

(b) A Bank Holida> under the Bank Holidays Act 1871, 
. or Acts amending it , 

(c) A day appointed by Royal Proclamation as a public 

fast or thanksgiving day 

Any other day is a business day 
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93. For the purposes of this Act, where a bill or note is 

When noting equivalent to be protested, within a 

to protest specmed time or before some further 

proceeding is taken, it is sufficient that 
the bill has been noted for protest before the expiration of the 
specified tune or the taking of the proceeding, and the formal 
protest may be extended any time thereafter as of the date of the 
noting 


94. Where a dishonoured bill or note is authorised or 

Protest when notary ^^q^^ired to be protested, and the ser- 
not accessible vices of a notary cannot be obtained at 

the place where the bill is dishonoured, 
any house-holder or substantial resident of the place may, in the 
presence of two witnesses give a certificate, signed by them, attest- 
ing the dishonour of the bill, and the certificate shall in all respects 
operate as if it were a formal protest of the bill 

The form given m Schedule 1 to this Act may be used withi 
necessary modification and if used shall be sufficient 


Dividend warrants may 
be crossed 


95. The provisions of this Act as 
to crossed cheques shall apply to ai 
warrant for payment of dividend 


96. The enactments mentioned in the second o^nedule to* 
this Act are hereby repealed as from 
Repeal the commencement of this Act to the 

extent in that schedule mentioned — ■ 

Provided that such repeal shall not affect anything done or 
suffered or any right, or interest acquired or accrued before the 
commencement of this Act, or any legal proceeding or remedy in 
respect of any such thing 


97. (1) The rules in bankruptcy relating" to bills of ex- 

~ change, promissory notes and cheques 

savings continue to apply thereto, not- 

withstanding anything in this Act contained 

(2) The rules of common law, including the law merchant, 
save in so far as they are inconsistent with the express provisions 
of this Act, shall continue to apply to bills of exchange, promissory 
notes and cheques 

(3) Nothing in this Act or any repeal effected thereby shall' 
affect — 

(a) The provisions of the Stamp Act, 1870, or Acts 
amending it or any law or enactment for the time 
being in force relating to revenue 
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(&) The provisions of the Companies Act, 1862, or Acts 
amending it or, any Acts relating to joint stock 
banks or companies 

(r) The provisions of any Act relating to or confirming 
the privileges of the Bank of England or Bank of 
Ireland — respectively 

{d) The validity of any usages relating to dividend war- 
rants or the indorsement thereof 


9S. Notliing in this Act or any repeal effected thereby 
shall extend or restrict, or in any way 
alter or affect, the law and practice in 
Scotland in regard to summary diligence 


Savings of summary 
diligence m Scotland 


99 . Where any Act or document refers to any enactment 

I- ^ ^ xt. XI. repealed by this Act, the Act or docu- 
'Constmction with other ^ ^ ^ 


acts 


ment shall 
operate, as 
corresponding provisions of this Act 


be construed, and shall 
if it referred to the 


100 . In judicial proceeding in Scotland, any fact relating 
to a bill of exchange, bank cheque 
Parol evidence allowed promissory note which is lelevant to 

an certain judicial pro- ^ 

ceedings in Wland question of liability thereon, may be 

proved by parol evidence Provided that 
this enactment shall not in any way affect the existing law and prac- 
tice whereby the parly who is, according to the tenor of any bill of 
exchange, bank cheque, or promissory note, debtor to the holder 
m the amount thereof, may be required, as a condition of obtain- 
ing a gist of diligence, or suspension of a charge or threatened 
charge to make such! consignation or to find such caution as to 
the Court or Judge before whom the* cause is depending may 
require 


This section shall not apply to any case where the bill of 
exchange, bank cheque, or promissory note has undergone the 
^esennial prescription 
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THE RESERVE BANK OF INDIA ACT, 1934. 

ACT No II oi^ 1934 

[6th March, 1934} 

(As modified mp to the 1st August 1951 by The Adaptation 
of Lofws Order, 1950 ) 

An Act to constitute a Reserve Bank of India 

Whe^re^as it IS expedient to constitute a Reserve Bank for 
India to regulate the issue of Bank notes and the keeping of 
reserves with a view to securing monetary stability m India and 
generally to operate the currency and credit system of the country 
to its advantage 

And WHEJRI^AS in the present disorganisation of the monetary 
systems of the woild it is not possible to determine what will be 
suitable as a pei manent basis for the Indian monetary system , 

But whe^rEas it is expedient to make temporary provision 
on the basis of the existing monetary system, and to leave the 
question of the monetary standard best suited to India to be con- 
sidered when the international monetary position has become 
sufficiently clear and stable to make it possible to frame permanent 
measures , 

It IS hereby enacted as follows — 

CHAPTER I 
Preliminary 

Short title, extent and 1. (1) This Act may be called 

eommencement. Reserve Bank of India Act, 1934 

(2) It extends to the whole of India except Part B States 

(3) This section shall come into force at once, and the re- 
maining provisions of this Act shall come into^force on such date 
or dates^ as the Central Government may, by notification in the 
Gazette of India, appoint 

1 For Statement of Objects and Reasons, see Gazette of India, 1933, Pt V, 

p 160 and for Report of Select Committee, see thtd, pp 197 to 207 
For the functioning of the Reserve Bank in or in relation to Burma^ 

after the separation of that coimtry from Indaa, see the M O 1937 

2 Ss 2 to 19, 47, 43, 50 to 52, 55 to 58 and 61 "were brought into force 

on 1st January, 1935 see Gazette of India, 1934, Pt I, p 1369, 

and the other sections on 1st April, 1935, see ibtd, 1935, Ft I, 

P 358 
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2* In this Act, unless there is 
I>efmitions anything repugnant m the subject or 

context, — 

(a) '"the Bank’^ means the Reserve Bank of India cons- 

tituted by this Act, 

(b) "the Central Board^' means the Central Board of 

Directors of the Bank, 

'^[{bb) "foreign exchange'^ has the same meaning as in the 
Foreign Exchange Regulation Act, 1947] , 

(c) "provincial co-operative bank^' means the principal 

society in a Province which is registered or deemed 
to be registered under the Co-operative Societies 
Act, 1912, oi any other law for the time being in 
foice m the Province relating to co-operative 
societies and primary object of which is the finan- 
cing of the other societies in the Province which are 
or are deemed to be so registered 

Provided that in addition to such principal society in a 
Province ox where there is no such principal society m a Province 
the Provincial Government may declare any central co-operative 
society in that pi ovince to be a provincial co-operative bank within 
the meaning of this definition 

{d) "rupee com’^ means silver rupees which are legal 
tender m the Provinces under the 
III of 1906 provisions of ' the Indian Coinage Act, 

1906, and 

(e) "scheduled bank"’ means a bank included in the Second 
Schedule 

(ee) "States’ means the teintories for the time being com- 
prised in Part A and Part C States 


CHAPTER II 

Incorporation, Capital, Management and Business 

3. (1) A bank to be called the Reserve Bank of India 

shall be constituted for the purposes of 
Establishment in- taking over the management of the cur- 

^^ration of Reserve j-^ncy from the Central Government and 

of carrying on the business of banking 
in accordance with the provisions of this Act 

(2) The Bank shall be a body corporate by the name of the 
Reserve Bank of India, having perpetual succession and a com- 
mon seal, and shall by the said name sue and be sued 


I Ins by s 2 of Act 23 of 1947 
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Capital of the Bank 


4. The capital of the Bank shall 
be five crores of rupees 


5. l^Increase and reductwn of share capital ] — Rep by 
Act 62 of 194-8, s 7 and Sch [w e f, 1-1-49) 


Offices, 

agenaes 


6 . The Bank shall, as soon as may be, establish offices 

, . j in Bombay, Calcutta, Delhi and Madras 

branches and . 


and a branch in London, and may 
establish branches or agencies in any 
other place in India * * or, -with the previous sanction of the 

Central Government, elsewhere 


^7. (1) The Central Government may' from time to time 

. give such directions to the Bank as it 

Management consultation with the 

Governor of the Bank, consider necessary in the public interest 

(2) Subject to any such directions, the general superinteft- 
dence and direction of the affairs and business of the Bank shall 
be entrusted to a Central Board of Directors which may exercise 
all powers and do all acts and things which may be exercised or 
done by the Bank 

(3) Save as otherwise provided in regulations made by the 
Central Board, the Governor shall have full powers to transact all 
the business of the Bank which may be transacted by the Central 
Board ] 

Composition of the 8 . (1) The Central Board shall 

Central Board andl term consist of the following Directors, 
of office of Directors namely 

(o) a Governor and two Deputy Governors to be appointed 
by the Central Government , 

(b) four Directors to be nominated by the Central Govern- 

ment, one from each of the four Local Boards as 
constituted by section 9, 

(c) SIX Directors to be nominated by the Central Govern- 

ment, and 

(d) one Government official to be nominated' by the 

Central Government 

(2) The Governor and Deputy Governor shall devote their 
whole time to the affairs of the Bank, and shall receive such salaries 
and allowances as may be determined by the Central Board, with* 
the approval of the Central Government 


1 Subs by Act 62 of 1948 s 7 and Sdi for the previous section 
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(3) A Deputy Governor and the Director nominated under 
clause (d) of sub-section (1) may attend any meeting of the 
Central Boaid and take part m its deliberations but shall not be 
entitled to vote 

Pio\ided that when the Governor is absent a Deputy 
Go\einor authoiized by him in this behalf in writing may vote 
for him 

(4) The Governor and a Deputy Governor shall hold office 
for such term not exceeding five years as the ^Central Government 
may fix when appointing them, and shall be eligible for re-appoint- 
nitnt 

[A Directoi nominated under clause (c) of sub-section (1) 
shall, subject to the provisions of sub-section (6), hold office for 
a peiiod of four years ] 

A Director nominated under clause (d) of sub-section (1) 
shall hold office during the pleasure of the Central Government 

(5) No act or pioceedmg of the Board shall be questioned 
on the ground merely of the existence of any vacancy m, or any / 
defect m the constitution of, the Board 

(6) Out of the SIX Directors first nominated under clause (c) 
of sub-section (1), two shall retire at the end of one year, two at 
the end of two >ears and the last two at the end of three years, 
the Directors so to retire being determined by lot 

(7) A retiring Dnector shall be eligible for re-nomination 

9- (1) A I-x>cal Board shall be constituted for each of 

the four areas specified in the First 
L<xal Boards, their Schedule and shall consist of five 

o^stitution and fnne- ^^embers to be appointed by the Central 

Government to represent, as far as pos- 
sible, ternlonal and economic interests and the interests ■^f 
co-operative and indigenous banks 

(2) The members of the Local Board shall elect from 
amongst themselves one person to be the chairman of the Board 
, (3) The members of the Local Board shall hold office for a 

teim of four yeais and shall be eligible for re-appointment 

(4) A Local Board shall advise the Central Board on such 
matters as may be generally or specifically referred to it and shall 
perform such duties as the Central Board may delegate to it 

Bisqualffications of ^ 10* (1) No person may be a 
Directors and Members of Director or a member of a Docal Board 
Local Boards who — 


1 Substituted by Act 62 of 1948 
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(o) IS a salaried government official * * or 
(&) IS, or at any time has been, adjudicated an insolvent, 
or has suspended payment or has compounded with 
his creditors, or 

(c) IS found lunatic or becomes of unsound mind, or 
id) IS an officer or employee of any bank, or 

{e) IS a Director of any Bank, other than a bank which 
IS a society registered or deemed to be registered 
under the Co-operative Societies Act, 1912 (II of 
1912), or any other law for the time being in force 
in the States '*■ * relating to co-operative societies 

(2) No two persons who are paitners of the same mercantile 
firm, or are Directors of the same private company, or one of 
whom is the general agent of or holds a power of procuiation 
from the other, or from a mercantile firm of which the other is 
a partner, may be Directors or members of the same Local Board 
at the same time 

(3) Nothing in clause (a), clause (d) or clause (^) of sub- 
section (1) shall apply;, to the Governor, or to a Deputy Governor 
or to the Director nominated under clause (d) of sub-section <(1) 
of section 8 


11 . (1) The Central Government 

Removal from and may remove from office the Governor, 
vacation of office or a Deputy Governor or any other 

Director 

Proviso — Repealed by Act 62 of 1948 

(2) A Director nominated under clause (&) or clause (c) 
of. sub-section (1) of section 8 shall cease to hold office if without 
leave from the Central Board he absents himself from three 
consecutive meetings of the Board convened under sub-section (1) 
of section 13 

(3) The Central Government shall remove from office any 
Director, and the Central Board shall lemove from office any 
member of a Local Board, if such Director or member becomes 
subject to any of the disqualifications specified in sub-section (1) 
or sub-section (2) of section 10 

(4) A Director or member of a Local Board removed or 
ceasing to hold office under the foregoing sub-sections shall not 
be eligible for re-appointment either as Director or as member 
of a Local Board until the expiry of the term for which his 
appointment was made 


1 Substituted by Act 62 of 1948 
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(5) The^*, nomination * * as Director or member of a Local 
Boaid of any person who is a member of Parliament or the Legis- 
laliiie of a Part A State or a Part B State shall be void, unless, 
within two months of the date of his’^* nomination * *, he ceases 
to be such member, and, if any Director or member of a Local 
Boaid IS elected or nominated as a member o£ Parliament or any 
such Legislature, he shall cease to be a Director or member of the 
Local Board as from the date of such election or nomination, as 
the case may be 

(6) A Directoi may resign his office to the Central Govern** 
ment, and a member of a Local Board may resign tus office to 
the Central Board, and on the acceptance of the resignation the 
office shall become vacant 

12 . (1) If the Governor or a Deputy Governor by 

„ , , infirmity or otherwise is rendered incap- 

absen^c^ vacancies and executing his duties or is absent 

on leave oi otherwise in circumstances 
not mvolvmg the vacation of his appointment, the Central Govern- 
ment may, after consideration of the recommendations made by 
the Central Board m this behalf, appoint another person to officiate 
for him, and such person may, notwithstanding anything con- 
tained in clause (d) of sub-section (1) of section 10, be an 
officer of the Bank 

(3) Where any casual vacancy in the office of any member 
of a Local Board occurs * * the Central Board may nominate 
thereto any ^person recommended by the other members of the 
Local Board 

(4) Where any casual vacancy occurs in the office of a 
Dneclor other than the vacancies provided for m sub-section (1) 
the vacancy shall be filled, by the Central Government 

(5) A person nominated * * under this section to fi.ll a 
casual vacancy shall, * * hold office for the unexpired portion 
of the term of his predecessor 

13 . (1) Meetings of the Central Board shall be convened 

by the Governor at least six times in 
B^Meetings of the Central least once in each 

quarter 

(2) Any three Directors may require the Governor to 
convene a meeting of the Central Board at any time and the 
Governor shall forthwith convene a meeting accordingly 

(3) The Governor, or m his absence the Deputy Governor 


1 Modifications under Act 62 of 1948 
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authorized by the Governor under the proviso to sub-section (3) 
of sectf6n 8 to vote for him, shall preside at meetings of the 
Central Board, and, in the event of an equality of votes, shall 
have a second or casting vote 


14. 

[General meetings ] 


15. 

[ First consUtii ho n 

of 


the Central Board ] 


16. 

L First conshtution 

of 


Focal Boards ] 



Rep by Act 62 of 1948, s 7 
and Sch Qmef 1-1-49) 


17* The Bank shall be authorized 
Business vrhich the to carry on and transact the several 
Bank may transact kinds of business hereinafter specified, 

namely — 

(1) the accepting of money on deposit without interest 
from, and the collection of money for ^ ^ ^ the Central Govern- 
ment, ^ ^ the Provincial Government, * * *, Part B States, 
local authorities, banks and any other persons, 

(2) (a) the purchase, sale and rediscount of bills of ex- 
change and promissory notes, drawn on and payable in India and 
aiising out of bona fide commercial or trade transactions bear- 
ing two or more good signatures, one of which shall be that of a 
scheduled bank * * *, and maluiing within ninety days from the 
date of such purchase or rediscount, exclusive of days of grace , 

(fc) the purchase, sale and rediscount of bills of ex- 
change and promissory notes, drawn and payable 
m India and bearing two or more good signatures, 
one of which shall be that of a scheduled bank, 
or a Provincial Co-operative Bank and drawn or 
issued for the purpose of financing seasonal 
agricultural operations or the marketing of crops, 
and maturing within nine months from the date 
of such purchase or rediscount, exclusive of days 
of grace, 

(^) the purchase, sale and rediscount of bills of exchange 
and promissoxy notes drawn and payable in India 
and bearing the signature of a scheduled bank 
* and issued or drawn for the purpose of 
holding or trading in securities of the Central 
Government or a Provincial Government, or such 
securities of Part B States as may be specified 
in this behalf by the Central Government on the 
recommendation of the Central Board, and 
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maturing within ninety days from the date of 
such purchase or rediscount, exclusive of days 
of grace, 

(3) (^) the purchase from and sale to scheduled banks 

* of foreign exchange in amounts of not 
less than the equivalent of one lakh of rupees , 

(/;) the pui chase, sale and rediscount of bills of ex- 
change (including treasury bills) drawn in or on 
any place m any country outside India which is 
a member of the International Monetary Fund and 
matuimg within ninety days from the date of pur- 
chase, provided that no such purchase, sale or 
lediscount shall be made in India except with a 
scheduled bank ^ ^ ^ ^ ^ ^ 

(4) the making to Pait B States, local authorities, scheduled 

banks ^ ^ provincial co-operative banks ^ ^ and the principal 

currency authority of Ceylon of loans and advances, repayable on 
demand or on the expiry of fixed periods not exceeding ninety 
^days, against the security of — 

(a) stocks, funds and securities (other than immovable 
propel ty) in which a trustee is authorized to 
imest trust money by any Act of Parliament of 
the United Kingdom or by any law for the time 
being m foice in the Provinces ^ 

(d) gold or silver or documents of title to the same, 

(c) such bills of exchange and promissory notes as are 
eligible for purchase or rediscount by the Bank , 

(<i) promissory notes of any scheduled bank or provin- 
cial co-operative bank, supported by documents 
of title to goods which have been transfetred, 
assigned, or pledged to any such bank as security 
foi a cash credit or overdraft granted for bona 
fide commercial or trade transactions, or for the 
purpose of financing seasonal agricultural opera- 
tions or the marketing of crops , 

(5) the making to the Central Government, ^ and 

Provincial Government of advances repayable in each case not 
later than three months from the date of the making of the advance , 

(6) the issue of demand drafts made payable at its own offices 
or agencies and the making, issue and circulation of, bank post 
bills , 

(8) the purchase and sale of securities of the Central Govern- 


1 Repealed by Act 62 of 1948, 
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jnent or a Provincial Government of any maturity or of such 
securities of a local authority or such Indian States as may be 
specified in this behalf by the Central Government on the i^ecom- 
mendation of the Central Board 

Provided that securities fully guaranteed as to principal and 
interest by any such Government, authority or State shall be 
deemed for the purposes of this clause to be securities of such 
Government, authority or State 

Provided further that the amount of such securities held 
at any time m the Banking Department shall be so regulated 
that — 

(a) the total value of such securities shall not exceed 

the aggregate amount of the capital of the Bank, 
the Reserve Fund and three-fifths of the liabilities 
of the Banking Department in respect of deposits , 

(b) the value of such securities maturing after one 

year shall not exceed the aggregate amount of 
the capital of the Bank the Reserve Fund and 
two-fifths o^ the liabilities of the Banking 
Department in respect of deposits , and 

(c) the value of such securities maturing after ten years 

shall not exceed the aggregate amount of the 
capital of the Bank and the Reserve Fund and 
one-fifth of the liabilities of the Banking Depart- 
ment in respect of deposits, 

(9) the custody of monies, securities and other articles of 
value and the collection of the proceeds, whether principal, inteiest 
or dividends, of any such securities , 

(10) the sale and realisation of all property, whether 
movable or immovable, which may in any way come into the 
possession of the Bank in satisfaction, or part satisfaction, of any 
of its claims, 

(11) the acting as agent for ^ the Central Government 
or any Provincial Government, * * * or any local authority or 
any Indian State in the transaction of any of the following kinds 
ot business, namely — 

(af) the purchase and sale of gold or silver [or foreign 
exchange] , 

(b) the purchase, sale, transfer and custody of bills of 

exchange, securities or shares in any company, 

(c) the collection of the proceeds, whether principal,. 

interest or dividends, of any securities or shares 
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(d) the remittance of such proceeds, at the risk of the 
principal, by bills of exchange payable either m 
India or elsewhere , 

(c) the management of public debt , 

(12) the purchase and sale of gold coin and bullion and 
foreign exchange, 

(12A) the purchase and sale of securities issued by the 
Government of any country outside India and expressed to be 
payable in a foreign currency, being m the case of purchase by 
the Bank, securities maturing within a period of ten years from 
the date ot purchase’- , 

(13) the opening of an account with or the making of an 
agency .igreement with, and the acting as agent or correspondent 
of, a bank incorporated in any country outside India or the 
pi incipal currency authority of any country under the law for the 
tune being in force in that country or any international bank 
formed by such principal currency authorities, and the investing 
ot the funds of the Bank in the shares of any such international 
bank^ , 

(Id") the borrowing of money for a period not exceeding 
one month for the purposes of the business of the bank, and the 
gning of security for money so borrowed 

Provided that no money shall be borrowed under this clause 
from any person in India * * * ^ other than a schedule bank 
* * * or from any person outside India * * * * other than a' 
bank which is the principal currency authority of any country 
under the law for the time being m force in that country 

Provided further that the total amount of such borrowings 
from persons in India * * * shall not at any time exceed the 
amount of the share capital of, the Bank, 

(15) the making and issue of bank notes subject to the pro- 
visions of this Act * * * * ^ 

(ISA) the performance of the functions of the Bank under 
the International Monetary Fund and Bank Ordinance, 194S 
(XLVII of 194S) and under the Banking Companies Act, 1949) , 

(16) generally, the doing of all such matters and things as 
may be incidental to or consequential upon the exercise of its 
powers or the discharge of its duties under this Act * * * * 


1 Added by Act 23 of 1947 

2 Substituted Ibtd 
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18 . (1) When, m the opinion of the Central Board ^ ^ ^ 

a special occasion has arisen making it 
Power of direct dis- necessary or expedient that action should 

be taken under this sub-section for the 
purpose of legulatmg credit in the interests of Indian ^ ^ ^ trade, 
commerce, industry and agriculture, the Bank may, notwithstand- 
ing any limitation contained in sub-clauses (a) and (b) of clause 
(2) or sub-clause (a) or (b) of clause (3) or clause (4) of 
section 17, — 

(1) purchase, sell or discount any of the bills of exchange 
or promissory notes specified in sub-clause (a) oi 
(b) of clause (2) or sub-clause (b) of clause (3)of 
that section though such bill or piomissory note 
does not bear the signature of a scheduled bank or 
a provincial co-opeiative bank, or 

(2) purchase or sell of foreign exchange in amounts of 
not less than the equivalent of one lakh of rupees , 
or 

(3) make loans or advances repayable on demand oi on 
the expiry of fixed periods not exceeding ninety 
days against the various forms of security specified 
in clause (4) of that section or, when the loan or 
advance is made to a banking company, as defined 
m the Banking Companies Act, 1949, (X of 1949) 
against such other form of security as the Bank 
may consider sufficient 

^(2) Where a banking company to which a loan or advance 
has been made under the provisions of clause (5) of sub-sec- 
tion (i) is wound up, any sums due to the Bank in respect of 
such loan or advance, shall, subject only to the claims, if any, of 
any other banking company in respect of any piioi loan or advance 
made by such banking company against any security, be a first 
charge on the assets of the banking company 

Proviso Repealed by Act 62 of 1948 • 


Business which the 
Bank may not transact 


19 . Save as otherwise provided 
in sections 17, 18 and 45, the Bank may 
not — 


( 1 ) engage in trade or otherwise have a direct interest in 
any commercial, industrial, or other undertaking 
except such interest as it may in any way acquire 
in the <;ourse of the satisfaction of any of its claims 
provided that all such interests shall be disposed 
of at the earliest possible moment, 


1 Inserted by Act 10 of 1949 
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(2) purchase its own shares or the shares of any other 

bank or of any company, or grant loans upon the 
security of any such shares 

(3) advance money on mortgage of, or otherwise on the 

security of, immovable property or documents of 
title relating thereto, or become the owner of 
immovable property, except so far as is necessary 
for Its own business premises and residences for 
its officers and servants, 

(4) make loans or advances , , 

(5) draw or accept bills payable otherwise than on 

demand , 

(6) allow interest on deposits or current accounts 


CHAPTER III 

CnN^RAu Banking Functions 

20. The Bank shalT^lindertake to accept monies for 

account of the Central Government, the 
Obligation ^ the Bank Provinciai Governments and such Part B 

business States as may be approved of and 

notified by the Central Government in 
the Gazette of India, and to make payments up to the amount 
standing to the credit of their accounts respectively, and to carry 
out their exchange, remittance and other banking operations, 
including the management of the public debt 

20A. Repealed 

21 . (1) The Central Government and the Provincial 
Governments shall entrust the Bank, on 

Bank to have the nght such conditions as may be agreed upon, 

with all their money, remittance, 
exchange and banking transactions 
in India, and, in particular, shall deposit free of interest all their 
cash balances with the Bank 

Provided that nothing m this sub-section shall prevent the 
Central Government or any Provincial Government from carrying 
on money transactions at places where the Bank has no branches 
or agencies, and the Central Government and the Provincial 
Governments may hold at such places such balances as they may 
require 

(2) The Central Government and each Provincial Govern- 


to transact Government 
busmess m India 
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ment shall entrust the Bank, on such conditions as may be agreed 
upon, with the management of the public debt and with the issue 
of any new loans 

(3) In the event of any failure to reach agreement on the 
conditions referred to m this section the [Central Government] 
shall decide what the conditions shall be 

(4) Any agreement made under this section to which the 
Central Government or any Provincial Government is a party 
shall be laid, as soon as may be after it is made, before Pailiament 
and in the case of a Provincial Government before the Piovincial 
Legislature also 

22 . (1) The Bank shall have the sole right to issue bank 

notes in the Piovinces and may, for a 
Right to issue bank period which shall be fixed by the Central 

Government on the recommendation of 
the Central Board, issue currency notes of the Government of 
India, supplied to it by the Central Government, and the provi- 
sions of this Act applicable to bank notes shall, unless a contrary 
intention appears, apply to all current notes of the Government 
of India issued either by the Centra^lSovernment or by the Bank 
m like manner as if such currency teotes were bank notes, and 
references in this Act to bank notes shall be construed accordingly 

(2) On and from the date on which this Chapter comes into 
force the Central Government shall not issue any currency notes 


23 . (1) The issue of Bank notes shall be conducted by 

Issue DeDartment ^ Department which 

issue uepartment separated and kept wholly 

■distinct from the Banking Department, and the assets of the 
Issue Department shall not be subject to any liability other than 
the liabilities of the Issue Department as hereinafter defined in 
section 34 


(2) The Issue Department shall not issue bank notes to the 
Banking Department or to any other person except m exchange 
for other bank notes or for such com, bullion or securities as are 
permitted by this Act to form part of the Reserve 


♦ * * * % j)e 


24 . Bank notes shall be of the denominational values of 

Denominations of notea, rupees,] five rupees, ten rupees, 

fifty rupees, one hundred rupees, five 
'hundred rupees, one thousand rupees and ten thousand rupees, 
unless otherwise directed by the Central Government on the 
recommendation of the Central Board 


1 Inserted by Act 62 of 1948 
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25. The design, form and material of bank notes shall 

Form of bank notes ^ approved by the 

Central Government after consideration 
of the recommendations made by the Central Board 


26. (1) Subject to the provisions of sub-section (2), 

every bank note shall be legal tender at 
any place m the Provinces in payment or 
on account for the amount expressed 
theiein, and shall be guaranteed by the Central Government 


Legal tender 
of notes 


character 


(2) On recommendation of the Central Board the Central 
Government ma>, by notification in the Gazette of India, declare 
that, with effect fiom such date as may be specified m the notifica- 
tion, any senes of bank notes of any denomination shall cease 
to be legal tendei save at an office oi agency of the Bank 

* * 5i- >K * 


27. The Bank shall not re-issue 
Re-issue of notes bank notes which are torn, defaced 

or excessively solid 


28. Notwithstanding anything contained in any enact- 
ment or rule of law to the contrary, no 
person shall of right be entitled to 
recover from the Central Government or 
the Bank, the value of any lost, stolen, 
mutilated or imperfect currency note of the Government of India, 
or bank note 


Recovery of notes lost, 
stolen, mutilated or im- 
perfect 


Provided that the Bank may, with the previous sanction of 
the Cential Government, prescribe the circumstances m and the 
conditions and limitations subject to which the value of such cur- 
rency notes or bank notes may be refunded as of grace and the 
rules made under this proviso shall be laid on the table 
of Parliament 


>|e 5jc ^ sK 5K He 


29. 

Baixk 
stamp 
notes. 


The Bank shall not be liable to the payment of any 
exempt from stamp d^y Stamp 

duty on bank Act, 1899 (II of 1899), in respect 
of bank notes issued by it 


(1) If in the opinion of the Central Government the 
Bank fails to carry out any of the obli- 
gations imposed on it by or under this 
Act * * * * the Central Government may, 
by notification in the Gazette of India, 
declare the Central Board to be superseded, and thereafter the 


30. 


Powers of Central 
Government to supersede 
Gmtral Board 
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' general superintendence and direction of the affairs of the Bank 
shall be entrusted to such agency as the Central Government may 
determine, and such agency may exercise the poweis and do all 
acts and things which may be exercised or done by the Central 
Board under this Act 

(2) "When action is taken under this section the Central 
Government shall cause a full leport of the circumstances leading 
to such action and of the action taken to be laid before Parliament 
at the earliest possible opportunity and in any case within three 
months from the issue of the notification superseding the Board 

31 (1) No person in the Provinces other than the Bank 

or, as expressly authorised by this Act^ 
^sue of demand bills Central Government shall drawy 

“ ^ accept, make or issue any bill o£ ex- 

change, hundi, promissory note or engagement for the payment 
of money payable to bearer on demand, or borrow, owe or take 
up any sum or sums ofmoney on the bills, hundis or notes payable 
to bearer on demand of any such person 

Provided that cheques or drafts, including hundis, payable to- 
bearer on demand or otherwise may be drawn on a person's ac- 
count with a banker shroff or agent 

^(2) Notwithstanding anything contained m the Negotiable 
Instruments Act, 1881 (XXVI of 1881), no person in ^[the Pro- 
vinces] other than the Bank or, as expressly authorised by this 
Act, the Central Government shall make or issue any promissory 
note expressed to be payable to the bearer of the instrument 


32 . (1) Any person contravening the provisions of sec- 

Penalty shall be punishable with fine 


which may extend to the amount of the 
bill, hundi, note or engagement in respect whereof the offence is 
omitted 

(2) No prosecution under this section shall be instituted 
except on complaint made by the Bank 


Assets of 
I>epaTtment 


the Issue 


33 . (1) The assets of the Issue Department shall consist 

of gold com, gold bullion, foreign secu- 
rities, rupee com and rupee securities to 
such aggregate amount as is not less 
than the total of the liabilities of the Issue Department as herein- 
after defined 

(2) Of the total amount of the assets, not less thamtwo-fifths 
shall consist of gold coin, gold bullion or foreign securities 


1 Section 3 renumbered and sub-section (2) added by Act 23 of 1946 
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Provided that the amount of gold com and gold bullion shall 
not at any time be^less than forty crores of rupees in value 

(3) The remainder of the assets shall be held in rupee coin. 
Government of India rupee securities of any maturity and such 
bills of exchange and promissory notes payable m the Provinces 
as are eligible for purchase by the Bank under sub-clause (a) or 
sub-clause (b) of clause (2) of section 17 or under clause (1) oi 
section 18 

Proviso — repealed by Ordinance 3 of 1941 

(4) For the purposes of this section, gold com and gold 
bullion shall be valued at 8 47512 grains of fine gold per rupee, 
rupee com shall be valued at its face value, and securities shall 
be valued at the market rate for the time being obtaining 

(5) Of the gold coin and gold bullion held as assets, not less 
than seventeen-twentieths shall be held in [the Provinces], and 
all gold com and gold bullion held as assets shall be held in the 
custody of the Bank or its agencies 

Provided that gold belonging to the Bank which is in any 
other bank or m any mint or treasury or m transit may be 
reckoned as part of the assets 

^(6) For the purposes of this section, the foreign securities 
which may be held as part of the assets shall be securities of the 
following kinds payable in the currency of any foreign country 
which is a member of the International Monetary Fund, namely — 

(a) balances at the credit of the Issue Department with 

the bank "which is the principal currency authority 
of that foreign country, or, if there is no such bank, 
with any bank incorporated in that foreign country , 

(b) bills of exchange bearing two or more good signatures 

and drawn on and payable at any place in that 
foreign country and having a maturity not exceed^ 
mg ninety days, and 

(c) Government securities of that foreign country matur- 

ing within five years 

34. (1) The liabilities of the Issue Department shall be 

an amount equal to the total of the 
^Liabilities of the Issue amount of the currency notes of the 
Department. Government of India and bank notes for 

the time being m circulation 

(2) For the purposes of this section, any currency note of 


1 Subs by Act 62 of 1948, s 7 and Sch , for the original sub-section 
28 
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the Government of India or bank note which has not been pre- 
sented for payment within foity years from the 1st day of 
April following the date of its issue shall be deemed not to be in 
circulation, and the value thereof shall, notwithstanding anything 
contained m sub-section (2) of section 23, be paid by the Issue 
Department to the Central Government or the Banking Depart- 
ment, as the case may be, but any such note, if subsequently 
presented for payment, shall be paid by the Banking Department, 
and any such payment in the case of a curiency note of the 
Government of India shall be debited to the Cential Government 

2 ^ ^ ^ ^ ^ 


35 . [Initial assets and liabikUes\ — Rep by Act 62 of 1948, 
sec 7 and Schedule (w ef lA-49) 


Method of dealing with 
fluctuations in rupee com 
assets 


36 . (1) After the close of any financial year in which 

the minimum amount of rupee com held 
in the assets, as shown in any of the 
weekly accounts of the Issue Depart- 
ment for that year presciibed under 
sub-section (1) of sec 53 is greater than fifty crores of rupees 
or one-sixth of the total amount of the assets as shown m that 
account, whichever may be the greater, the Bank may deliver to 
the Central Government rupee com, up to the amount of such 
excess but not without that Government's consent exceeding five 
crores of rupees, against payment of legal tender value m the 
form of bank notes, gold or securities 


Provided that if the Bank so desires and if the amount of 
gold com, gold bullion and sterling securities m the assets does 
not at that time exceed one-half of the total assets, a pioporlion 
not exceeding two-fifths of such payment shall be in gold com, 
gold bullion or such steilmg securities as may be held as part 
of the assets under sub-section (6) of section 33 

(2) After the close of any financial year m which the 
maximum amount of rupee com held in the assets, as so shown, 
IS less than fifty crores of rupees or one-sixth of the total amount 
of the assets, as so shown, whichever may be the greater, the 
^Central Government shall deliver to the Bank rupee com up to the 
amount of such deficiency, but not without its consent exceeding 
five crores of rupees, against payment of legal tender value 

(3) At the close of any week in which the amount of rupee 
com held m the assets, as shown in the weekly accounts of the 
Issue Department for that week, is less than fifty crores of 


2 Sub-section (3) was rep by s 19 of Act 11 of 1947 
1 Added by s 3 of Ordinance 4 of 1940 
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rupees or one-sixth of the total amount of the assets as so shown, 
•whichever may be the greater, the Central Government may, 
With the consent of the Bank, deliver to the Bank rupee com up 
to the amount of such deficiency against payment of legal tender 
value 


Suspension 

requirements 


of assets 


37 . (1) Notwithstanding anything contained m the 

foregoing provisions, the Bank may, 
with the previous sanction of the 
Central Government for periods not 
exceeding thirty days m the fiist instance, which may, with the 
like sanction, be extended fropi time to time by periods not 
txceeding fifletn days, hold as assets gold com, gold bullion or 
stilling securities of less aggiegate amount than that required 
b> sub-section (2) of section 33 and, whilst the holding is so 
reduced, the proviso to that sub-section shall cease to be opera- 
tive 


Provided that the gold coin and gold bulhun held as such 
assets shall not be reduced below the amount specified in the 
pioviso to sub-section (2) of section 33 so long as any sterling 
securities remain held as such assets 


( 2 ) in respect of any period during which the holding of 
gold cum, gold bullion and sterling securities is reduced under 
sub-section (1), the Bank shall pay to the Central Government 
a tax upon the amount b}" which such holding is reduced below 
the minimum prescribed by sub-section (2) of section 33 , and 
such tax shall be payable at the bank rate for the time being m 
foici, with an addition of one per cent per annum when such 
holding exceeds thirty-two and a half per cent of the total amount 
of the assets and of a further one and a half per cent per 
annum in lespect of eveiy further decrease of two and a half 
pei cent or part of such decrease 

Provided that the tax shall not in any event be payable at a 
rate less than six per cent per annum 


38* The Central Government shall undertake not to 
Obligations of Govern- le-issue any rupee com delivered under 
meat and the Bank m section 36 nor to ptit into circulation any 
respect of rupee com rupees, except through the Bank * =2= * , 

an<i the Bank shall undertake not to dispose of rupee com other- 
wise than foi the purposes of circulation or by delivery to the 
^Cential Government under that section 


1 The words ^^and as provided m that section" were rep by s 3 of 
Ordinance 4 of 1940 
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39. (1) The Bank shall issue rupee com on demand la 

exchange for bank notes and cuirency 
Obhgation to supply notes of the Government of India, and 
forms of cur- currency notes or bank notes 

^ on demand in exchange for com which 

IS legal tender under the Indian Coinage Act, 1906 (III of 1906) 

' (2) The Bank shall, in exchange for currency notes or b.ink 
notes of ^two rupees or upwards, supply currency notes or bank 
notes of lower value or other coins which are legal tendei undei 
the Indian Coinage Act, 1906 (III of 1906), in such quantit-.es 
as may, in the opinion of the Bank, be required for circulation , 
and the ^Central Government shall supply such coins to the Bank 
on ' demand If the Central Government at any time fails to 
supply such coins, the Bank shall be released from its obligations 
to supply them to the public 


MO. The Sank shall sell to or buy from any authorised 
person who makes a demand in that 
Transactions in foragn behalf at its office in Bomba>, Calcutta, 


exchange 


Delhi or Madras, foreign exchange at 


such rates of exchange and on such conditions as the Central 
Government may from time to time by general or special order 
determine, having regard so far as rates of exchange are con- 
cerned to Its obligations to the International Monetary Fund 

Provided that no person shall be entitled to demand to buy 
or sell foreign exchange of a value less than two lakhs of rupees 

In this section “authorised person” means a person who is 
Explanation entitled by or under the Fomg^ti Ex- 

change Regulation Act, 1947, to buy, or 
as the case may be, sell, the foreign exchange to which his demand 
relates 


41 A. \Ohhgai%on to provide remittance between Indies and 
Burma ] — Rep by sec 22 of Act 11 of 1947 

42. (1) Every bank included in the Second Schedule 

« , . shall maintain with the Bank a balance 

scheduled ^ ‘ amount of which shall not at the 

^ S ffBai* close of business on any day be less 

than five per cent of the demand 
liabilities and two per cent of the time liabilities of such bank 
in India as shown in the return referred to in sub-section (2) 

2 Subs by Act 62 of 1948, s 7 and Sch , for "five” (wje f 1-1-49) 

3 Subs by s 4 of Act 23 of 1947 for the original sections 40 and 41. 



centrai, banking functions 


437 


For the purposes of this section liabilities shall not include' 

Explanation paid-up capital or the reserves, or 

an}- credit balance in the profit and loss 
account of the bank or the amount of any loan taken from the 
Keseice Bank 

(2) Fverj scheduled bank shall send to the Central Govern- 
ment and to the Bank a retuwn signed by two responsible officers 
of such bank showing — 

^(g) the amounts of its demand and time liabilities, res- 
pectively, m India, 

the total amount held in India in currency notes of 
the Government of India and bank notes, 

(c) the amounts held m India in rupee com and subsidiary 
com, respectively, 

{d) the <imounts of advances made and of bills discounted 
m India, i espectively, 

(c) the balance held at the Bank, 

at the close of business on each Friday, or if Friday is a public 
holiday under the Negotiable Instruments Act, 1881 (XXVI of 
1881), at the close of business on the preceding working day, 
«ind such return shall be sent not later than two working days 
after the date to which it relates 

Piovided that where the Bank is satisfied that the furnishing 
of a weekly return under this sub-section is impracticable in the 
c.ise of any scheduled bank by leason of the geographical position 
of the bank and its branches, the Bank may require such bank 
to furnish m lieu of a weekly return a monthly ^return to be 
cUspatchtd not later than fourteen days after the end of the month 
to which it 1 elates giving the details specified in this sub-section 
m respect of such bank at the close of business for the month 

(3) If at the close of business on any day before the day 
fixed for the next return, the balance held at the Bank by any 
scheduled bank is below the minimum prescribed in sub-section 
( 1 ) , such scheduled bank shall be liable to pay to the Bank in res- 
pect of each such day penal interest at a rate three per cent above 
the bank rate on the amount by which the balance with the Bank 
falls short of the prescribed minimum, and if on the day fixed 
for the next return such balance is still below the prescribed 
minimum as disclosed by this return, the rates of penal interest 
shall be increased to a rate five per cent above the bank rate 

1 Clauses (a) to (k) were subs for the ongmal clauses (w) to (e) by 

the M O 1937 

2 These clauses were subs for the clauses (h) to (k) by s 23 of Act 11 

of 1947 
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IV respect of that day and each subsequent day on which the 
balance held at the Bank at the close of business on that d<i> is 
below the prescribed minimum 

^(3A) When under the provisions of sub-section (3) penal 
interest at the increased rate of five per cent abo\ e the bank 
rate has become payable by a scheduled bank, if thereaftei on 
the day fixed for the next return file balance held at the Bank 
is still below the prescribed minimum as disclosed by this, return, — 

(a) every director and any managing' agent, manager or 

secretary of the scheduled bank, who is know inglj 
and wilfully a party to the default, shall be punish- 
able with fine which may extend to fi\t. hundied 
rupees and with a furthei fine which ma\ extend 
to five hundred rupees for each subsequent da> on 
which the default continues, and 

(b) the ,Bank may piohibit the scheduled bank fiom 

receiving after the said day any fresh deposit, 

and, if default is made by the scheduled bank in complying with 
the prohibition referred to in clause (&), eveiy directoi and officer 
of the scheduled bank who is kno'wmgl}' and wilfulh a pait}' to 
such default or who through negligence oi otheiwise contributes 
to such default shall in respect of each such default be ]>unishable 
with fine which may extend to five hundred rupees and with a 
further fine which may extend to five hundred lupees foi e.ich 
day after the first on which a deposit received in conti avention 
of such prohibition is retained by the scheduled bank 

In this sub-section “officer” includes a managing agent, 
Explanation manager, secretary, branch managei, and 

^ branch secretary 

(4) Any schedule bank failing to comply with the provisions 
of sub-section (2) shall be liable to pay to the Central Government 
or to the Bank, as the case may be, or to each, a penalty of one 
hundred rupees for each day during which the failme continues 

(5) The penalises imposed by sub-sections (3) and (4> 
shall be payable on demand made by the Bank, and, m the event 
ot a refusal by the defaulting bank to pay on such demand, may 
be levied by a direction of the principal Civil Court having juris- 
diction in the area where an office of the defaulting bank is 
situated, such direction to be made only upon application made 
in this behalf to the Court by the Central Government in the case 
of a failure to make a return under sub-section (2) to the Central 
Government, or by the Bank with the previous sanction of the 
Central Government in other cases 


1 Ins by s 2 of Act 38 of 1940 
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'(6) The Bank s>h«ill, save as hereinafter provided, by notifi- 
cation in the Gazette of India, — 

(<i) direct the inclusion in the Second Schedule of any 
bank not already so included which cairies on the 
business of banking in any Province of India and 
V, hich — 

(i) has a paid-up capital and reserves of an aggregate 
value of not less than five lakhs of rupees, and 

(«) satisfies the Bank that its affairs are not being 
conducted m a manner detrimental to the 
mteiests of its depositors, and 

(mi) is a company as defined in clause (2) of sec 2 
of the Indian Companies Act, 1913 (VII of 
1913) or a corporation or a company incorpo- 
lated bv' oi under any law m force m any 
place outside the Piovmces of India, 

(/O diiect the exclusion from that Schedule of any 
scheiluled bank, — 

(i) the aggreg.ite value of whose paid-up capital and 
reserves becomes at any tune less than five 
lakhs of rupees, or 

(ii) which IS, in tlie opinion of the Bank after making 
an inspection under section S') of the Banking 
Companies Act, 1949, conducting its affairs to> 
the detriment of the interests of its depositors, 
or 

(ill) which goes into liquidation or otherwise ceases 
to carry on banking business 

Ihovided that the Bank may, on application of the 
scheduled bank concerned ' and subject to such 
conditions, if an>, as it may impose, defer the making 
of a direction under sub-clause (i) or sub-clause (ii) 
of clause (b) for such period as the Bank considers 
reasonable to give the scheduled bank an opportunity 
of increasing the aggregate value of its paid-up 
capital and reserves to not less than five lakhs of 
rupees or, as the case' may be, of removing the 
defects m the conduct of its affairs, 

(c) alter the description m that Schedule whenever any 
scheduled bank changes its name 

Bxplanaiwtt — In this sub-section the expression “value’” 

1 Subs, by Act 10 of 1949, s. 55 and Sch I, for the fonnfir sub-section 
{wef ^ 16-3-49) 
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means the real or exchangeable value and not the nominal value 
which may be shown in the books of the bank concerned , and 
if any dispute arises m computing the aggregate value of the 
paid-up capital and reserves of a banlc, a determination thereof 
h> the Bank shall be final for the purposes of this sub-section 


43 . The Bank shall compile and shall cause to be publish- 
ed each week a consolidated statement 
Publication of ^nsoh- showing the aggregate of the amounts 
gtg statement by ,the sub-section (2) of 

section 42 exhibited in the returns 
received from scheduled banks under that section 


44 . The Bank may require any provincial co-operative 
bank with which it has any transactions 
’Power to require re> under section 17 to furnish the return 

rom co-opaa ive referred to in sub-section (2) of section 

42, and if it does so, the piovisions of 
sub-sections (4) and (5) of section 42 shall apply so far as may 
be to such co-operative banks as if it were a scheduled bank 


45 . ( 1 ) The Bank shall enter into an ag'reement with 

the Imperial Bank of India which shall 
Agre^^t with the subject to the approval of the Central 
mpen a Government and shall be expressed to 

come into force on the date on which this Chapter comes into 
force and to remain in force for fifteen years and thereafter 
until terminated after five years’ notice on either side, and shall 
further contain the provisions set forth in the Third Schedule 

Provided that the agreemeijit shall be conditional on the 
maintenance of a sound financial position by the Imperial Bank 
and that if, in the opinion of the Central Board, the Imperial 
Bank has failed either ito fulfil the conditions of the agreement 
or to maintain a sound financial position, the Central Bo^rd shall 
make a recommendation to the ^Central Government, and the 
Central Government, after making such further inquiry as it 
thinks fit, may issue instructions to the Imperial Bank with 
reference either to the agreement or to any matter which in its 
opinion involves the security of the Government monies or the 
assets of the Issue Department in the custody of the Imperial 
Bank, and in the event of the Imperial Bank disregarding such 
instructions may declare the agreement to be terminated 

(2) The agreement referred to in sub-section (1) shall, as 
soon as may be after it is made, be laid before Parliament 

(3) As from the commencement of Part III of the Govern- 
ment of India Act, 1935 (26 Geo 5, c 2) , references in the said 
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4igictment to the Governor-General in Council in i elation to his 
Ijeiieial banking business, his accounts, and sums due to or, from 
him, and leferences to Government in relation to receipts and 
dishursemtnts dealt with on account of Government shall be 
const! ued as including references to the Governments of Part A 
.States 


CHAPTER IV 

General Provisions 

46- The C entral Government shall transfer to the Bank 
Contnbution by Cen- rupee securities of the value of five 

tral Government to the crores of rupees to be allocated by the 

Reserve Fund Bank to the Reserve Fund 

’47. After making provision for bad and doubtful debts, 
depreciation m assets, contributions to 
nr^te surplus staff and superannuation funds and 

such other contingencies as are usually 
prn\ ided for by bankers^ the balance of the profits shall be paid 
to the Central Government 


48. (1) Notwithstanding anything contained in the 

Indian Income-tax Act, 1922 (XI of 
1922), or any other enactment for the 
time being in force relating to income- 
tax or super-tax, the Bank shall not be 
liable to paj income-tax or super-tax on any of its income, profits 
or gains 

Proviso and sub-section (2) repealed by Act 62 of 1948 


Exemption of Bank from 
income-tax and super- 
tax.. 


49. The Rank shall make public from limg to time the 
standard rate at which it is prepared to 
^bhcation of Bank buy q,- rediscount bills of exchange or 

other commercial paper eligible for pur- 
chase under this Act 


’50, (1) 

Auditors 


Not less than two auditors shall be appointed, 
and their remuneration fixed, by the 
Central Government 


(2) The auditors shall hold office for such term not exceed 


1 Sube by Act 62 of 1948, s 7 and Sch , for the fcurmier section 
1 Substitute by Act 62 of 1948 
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mg one year as the Central Government may fix while appointing 
them, and shall be eligible for re-appointment 

51. Without prejudice to anything contained in sec SO, 

the Central Government may at anj time 
Appointment of speaal appoint the Auditor GeneraP ’i' ’k * to 
auditors by Government examine^ and report upon the accounts 

of the Bank 

52. (1) Every auditor shall be supplied with a copy of 

the annual balance-sheet,and it shall be 
auSt^^* duties of duty to examine the same, together 

with the accounts and voucheis relating 
thereto, and every auditor shall have a list delivered to him of 
all books kept by the Bank, and shall at all reasonable times ha\e 
access to the books, accounts and other documents of the Bank, 
and may, at the expense of the Bank if appointed by it oi at the 
expense of the Central Government if appointed by that Govern- 
ment employ accountants or other persons to assist him in imes- 
tigating such accounts, and may, in relation to such accounts 
examine any Diiector or officer of the Bank 

(2) The auditors shall make a report® x. Central 

Goveinment® ^ * upon the annual balance-sheet and accounts, 

and in every such report they shall state whether, m then opinion, 
the balance-sheet is a full and fair balance-sheet containing all 
necessary particulars and properly drawn up so as to exhibit a 
true and correct view of the state of the Bank’s affairs, and, 
m case they have called for any explanation or information from 
the Central Board, whether it has been given and whether it is 
satisfactory 

^ ^ ^ sjc 5jc 


53 (1) The Bank shall prepare and transmit to the 

Returns Central Government a weekly account 

„ , ^ of the Issue Department an(f of the 

Banking Department in suc;h forms as the Central Government 
may, by notification in the Gazette of India, prescribe The Central 
Government shall cause these accounts to be published weekly 
in the Gazette of India 

The Bank shall also, within two months from the date 
on which the annual accounts of the Bank are closed, transmit 


2 

1 


Words repealed Ihd 

Any such report made to the shareholders shall be read, 
tog^her "With the report of the Central Board, at the anntiali general’ 
meeting were rep by Act 62 of 1948, s 7 and Sch (wef 1-1-49) 
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to the Cential Go\ eminent a copj- of the annual accounts signed 
In the (lu\ernoi, the Deputy Govcmois and the Chief Accounting 
OrtRei ot the Bank, «ind certified by the auditois, togethei with 
<1 lepoit by the Central Board on the woikmg of the Bank 
thiom>hout the 5 ear, and the Central Government shall cause such 
accounts and report to be published m the Gazette of India 

J * * >C * sf jH 


54 . The Bank shall ciedte a special Agricultural Credit 
Aijnciilttiral Credit Depaitment the functions of -which shall 
Department be — 

{a) to maintain an expert staff to study all questions of 
agnciiltuial credit and be a\ailable for consultation 
b} the Central Government, Pi ovmcial Govern- 
ments, pioMiicial co-opeiative banks, and other 
b<mking oiganisations, 

(/>) to co-oidmate the opeiations ot the Bank m connec- 
tion with agricultural credit and its relations with 
pio\mcial co-operative banks and any othei banks 
01 oiganisations engaged m die business of agii- 
cultiiral credit 

55 * [Reports by the 
Bank 1 

56* [Fozoer to require 
dcilanthon m to ozmiersJnp 
of register id :^heires ] 

57. (1) Xothnig in the Indian Companies Act, 1913 

(VII of 1913), shall apply to the Bank, 
Liquidation of the ^nd the Bank shall not be placed m 

liquidation save by order of the Central' 
Go\ eminent and m such manner as it may direct 

58 . (1) The Central Board may, with the previous 

sanction of thd ““[ Central Government], 
PoTCr of the Central make regulations consistent with this- 

uaake regula- provide foi all matters for which 

provision is necessary or convenient for 
the purpose of gnmg effect to the provisions of this Act 

(2) In particular and without prejudice to the generality of 


Rep by Act 62 of 1948 s 7 
andSch (we/ 1-1-49) 


2 Sub-section (3) was rep by Act 62 of 1948, s 7 and Sch (.wsef 1-1-49). 
1, Sub-section (2) was rep by Act 62 of 1948, s 7 and Sch {w ef 1-1-49). 
2 Subs by the M O 1937, for “G G in C” 
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the foregoing provision, such regulations may provide for all or 
any of the following matters, namely 

5|C 3i! SK ^ 

(/) the manner in which the business of the Central 
Board shall be transacted, and the procedure to be 
folloAA/ed at meetings thereof, 

(ff) the conduct of business of Local Boards and the 
delegation to such Boards of poweis and functions, 
(h) the delegation of powers and functions of the Central 
Board to the Governor, or to Deputy Governors, 
Directors or officers of the Bank, 

(t) the formation of Committees of the Central Board, 
the delegation of powers and functions of the 
Central Board to such Committees, and the conduct 
of business m such Committees , 

(;) the constitution and management of staff and superan- 
nuation funds for the officers and servants of the 
Bank, 

(k) the manner and form in which contracts binding on 

the Bank may be executed, 

(l) the provision of an official seal of the Bank and the 

manner and effect of its use , 

(m) the manner and form in which the balance-sheet of 

the Bank shall be drawn up, and in which the 
accounts shall be maintained, 

(n) the remuneration of Directors of the Bank, 

(o) the relations of the scheduled banks with the Bank 

and the returns to be submitted by the scheduled 
banks to the Bank, 

(p) the regulation of clearing-houses for the scheduled 

banks , 

(q) the circumstances in which, and the conditions and 

limitations subject to which, the value of any lost, 
stolen, mutilated or imperfect currency note of the 
Government of India or bank note may be refxmded , 
and 

(r) generally, for ‘the efficient conduct of the business of 

the Bank 

(3) Copies of all regulations made under this section shall 
be available to the public on payment^ 

59 to 61* {Amendment of Act III of 1906 Repeals 
Amendment of section 11, Act VII of 1913 ] Rep by the Repeal- 
ing and Amending Act^ 1937 {XX of 1937)^ s 3 and Sch II - 


3 Clauses (a) to (e) were rep by Act 62 of 1948, s 7 and Sch 
1-1-49) 
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* THE FIRST SCHEDULE 
(See section 9) 

*T The Western Area shall consist of the States of Bombay, Maohya 
Pradesh, Hyderabad, Saurashtra, Cutch, Madhya Bharat and Bhopal 

2 The Eastern Area shall consist of the States of West Bengal,. 
Bihar, Orissa, Assam, the Andaman and Nicobar Islands, Manipur, Yindhya 
Pradesh and Tripura 

3 The Northern Area shall consist of the States of Uttar Pradesh,. 
Punjab, Delhi, Ajmer, Kashmir, Himachal Pradesh, Patiala and the East 
Punjab States Union, Bilaspur and Rajasthan 

4 The Southern Area shall consist of the States of Madras, Coorg,. 
Mysore and Travancore»Cochm 


THE SECOND SCHEDULE 
See section 42 and section 2 (€> 

Scheduled Banks. 

Ajodhia Bank, Fyzabad 
Allahabad Bank 

American Expr^ Company Incorporated 

Banco Nacional Ultramanno 

Bank of Baroda 

Bank of Behar 

Bank of Hindustan, Madras 

Bengal Central Bank 

Canara Bank 

Central Bank of India 

Chartered Bank of India, Australia andi China. 
Comptoir National d'Escompte de Fans 
Eastern Bank 
Grmdlay and Company 

Hongkong and Shanghai Banking Corporation. 

Impenal Bank of India 

Indian Bank, Madras 

Kamani Industnal Bank 

Lloyds Bank 

Mercantile Bank of India 

National Bank of India 

National City IBank of New York 

Nedungadi Bank, Calicut 

Netherlands India Commeraal Bank, NV 

Netherlawte Trading Society 

Oudh Commercial Bank 

Punjab and Smd Bank, Amntsar 

Union Bank of India, Bombay 
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Nadar Bank, Tuticonn 
Comilla Union Bank, Comilla 
Indo-Coramercial Bank, Mayavaram 
Comilla Banking 'Corporation, Comilla 
Canara Banking Corporation, Udipi 
Canara Industrial and Banking Syndicate, Udipi 
Indian Overseas Bank, Madras 
Mahaluxmi Bank, Chittagong 
Nath Bank, Calcutta 
Palai Central Bank, Palai 
' Calcutta National Bank, Calcutta 
Devakaran Nanjee Banking Company, 

Jwala Bank Ltd , Agra 

New Citizen Bank of India, Bombay 

Pioneer Bank, Comilla i 

Calcutta Commercial Bank, Calcutta 

Noakhali Union Bank, Calcutta 

United Industnal Bank, Calcutta 

Dinajpore Bank, Dinajpore 

Laxmi Bank, Akola 

Bank of China, Calcutta 

Bank of Communications, Calcutta 

National Savings Bank, Ltd , Bombay 

United Commercial Bank, Ltd, Calcutta 

Hind Bank Ltd , Calcutta 

Traders Bank, Ltd , Lahore 

New Bank of India, Ltd , Lahore 

Exchange Bank of India and Africa, Ltd, Bombay 

Universal Bank of India, Ltd, Dakmanagar 

Bank of Jaipur, Jaipur 

National Bank of Lahore, Lahore 

Narang Bank of India, Lahore 

Hindustan Commercial Bank, Cawnpore 

Oriental Bank of Commerce, Lahore 

Bank of Mysore, Bangalore 

Andhra Bank, Masulipatam 

Hooghly Bank, Calcutta 

Bank of Nagpur, Ltd , Wardha 

Hindustan Mercantile Bank, Calcutta 

Gadodia Bank, Bombay 

Prabhat Bank, Lahore 

Pratap Bank, New Delhi 

Indo-Mercantile Bank, Codim 

Bareilly Corporation Bank, Bareilly 

Bank of Maharashtra, Poona 

Tnpura Modem Bank, Agartala 

Kumbakonam Bank, Ltd , Kumbakonam 

Bank of Bikaner Ltd, Bikaner 

Jodhpur Commercial Bank, Ltd , Jodhpur 

South India Bank, Ltd, Tinnevelly 

Bank of Assam Ltd, Shillong 

Tanjore Permanent Fund, Ltd, Tanjore 

Southern Bank, Ltd , Calcutta 


1 These Banks were included m the Schedule by notifications issued from 
time to time under s 42 (6) of the Act The Banks excluded by such 
notifications and by the MO 1937, have been omitted from the 
Schedule 
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Travancore Bank, Ltd, Trivandrum Taluk 
Australasia Bank, Ltd, Lahore 
South Indian Bank, Ltd, Trichur 
Lakshmi Commercial Bank, Ltd, Rawalpindi 
Bharatha Lakshmi Bank, Ltd , Masulipatam 
Bankers Union, Ltd, Calcutta 
Presidency Industrial Bank, Ltd, Kottayam 
Travancore Forward Bank, Ltd, Kottayam 
Hyderabad State Bank, Hyderabad (Deccan) 

Bank of Poona, Ltd , Poona 
Vys>a Bank, Ltd, Bangalore City 

Mercantile Bank of Hyderabad, Ltd, Hyderabad (Deccan) 

Bank of Rajasthan, Ltd , Udaipur 

Habib Bank, Ltd 

Bharat Bank, Ltd , Delhi 

Belgaum Bank 

Maraj State Bank 


THE THIRD SCHEDULE 
(See section 45 ) 

Provisions to be contained m the agreement between the Reserve Bank of 
India and the Imperial Bank of India 

1 The Imperial Bank of India shall be the sole agent of the Reserve 
Bank of India at all places m ^the Provinces where there is a branch of 
the Imperial Bank of India w^hich was in existence at the commencement 
of the Reserve Bank of India Act, 1934 and there is no branch of the 
Banking Department of the Reserve Bank of India 

2 In consideration of the performance at the places referred to in 
clause I by the Imperial Bank of India on behalf of the Reserve Bank 
of India of the functions which the Imperial Bank of India was i>erform- 
ing on behalf of the ^Central Government before the coming into force 
of the Reserve Bank of India Act, 1934 the Reserve Bank of India shall 
pay to the Impenal Bank of India as remuneration a sum which shall 
be for the first ten years during which this agreement is in force a com- 
mission calculated at one-sixteenth of one per cent on the first 250 crores 
and one thirty-second of one per cent on the remainder of the total of 
the receipts and disbursements dealt with annually on account of Govern- 
ment by the Imperial Bank of India on behalf of the Reserve Bank of 
India A.t the close of the said ten years the remuneration to be paid 
by the Reserve Bank of India to the Imperial Bank of India for the per- 
formance of these functions shall be revised and the remuneration for the 
ensuing five >ears shall be determined on the basis of the actual cost to 
the Impenal Bank of India, as ascertained by expert accounting investi- 
gation, of performing the said functions The remuneration so determined 
shall thereafter be subject to revision in like manner at the end of each 
period of fi\e years so long as this agreement remains m force If any 
dispute arises between the Reserve Bank of India and the Impenal Bank 


1 Subs by the A O 1948 for '"British India 

2 Subs by the MO 1937 for "'GG m C” 

3 Subs for “as he thinks fit'' tind 
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of India as to the amount of the said remuneration the matter shall be 
referred for final decision to the * Central Government who may require 
from the ^Imperial Bank such information and may order such accountmg. 
investigation ® as it thinks fit 

3 In consideration of the maintenance by the Imperial Bank of India 
of branches not less in number than those existing at the commencement 
of the Reserve Bank of India Act, 1934, the Reserve Bank of India shall, 
until the expiry of fifteen years from the coming into force of this agree- 
ment, make to the Impenal Bank of India the following payments, namely — 

(flf) during the first five years of this agreement — nine lakhs of 
rupees per annum, 

(b) during the next five years of the agreement — six lakhs of rupees 

per annum, and 

(c) during the next five years of the agreement — four lakhs of rupees 

per annum 

4 The Imperial Bank of India shall not without the approval of the 
Reserve Bank of India open any branch in substitution for a branch existing 
at the time this agreement comes into force 

THE FOURTH SCHEDULE by Aa 62 af 1948, s 7 and Sch^ 
(wef 1-1-49) 

THE FIFTH SCHEDULE —Rep by the M O 1937 



GENERAL INDEX, 


A 


Absence 

Of maker, acceptor or drawee excuses non-presentment, 180 

Acceptance 

After notice of bankruptcy of drawer, 32 
After drawer's death, 32 

Bill in the name of firm, who can accept, 32, 33 
Creates no obligation until delivery, 33, 

By several drawees not partners, effect of, 96 

Elements of, 32 

Must be in writing, 32 

Must be on the bill, 33 

Qualified acceptance discharges prior parties who do not consent to 
It, 212 

Qualified, 214 

May be partial, 214 

May be local, 214 

May be qualified as to time, 214 

Accepted by some drawees, not by all, 214 

Qualified as to the medium of payment, 214 

To be signed by the acceptor, 32, 256 

Acceptance for honour 

Acceptance for honour, how made, 258 

Such acceptance must be with the consent of the holder, 257 
Who can accept for honour, 257 

When such acceptance does not specify for whose honour it is made, 
presumption, 258 

Acceptor 

Accommodation acceptor to prove that he is a surety, 106 
Bound although endorsement forged if he knew or had! reason to be- 
lieve the endorsement to be a forgery, 108 
Bound to compensate holder suffering loss, 95 
Estopped from denying liability, 96 

If partners, bind all, 96 — if not, only personally bound, 96 
Of a bill drawn in a fictitious name not relieved from liability to 
holder in due course, 108 
One or some of several drawees can accept, 96 
^ly drawee can be acceptor except in need or for honour, 95 
Who can be, 95 

Acceptor for honour 

Liability of, ^9 

Rights of, 259 

When may be charged, 260 

Where no drawee is named m the instrument but it is accepted by 
a person, such person becomes acceptor for honour, 96 
Who can be. 257 

29 
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Accommodation 

Accoromodatmg party — ^position of, 113 
Accommodated party, position of, 113 
Instrument, 113 

Note or bill — maker or drawer may recover from any prior party, 156 
Note, position of an endorsee of, 159 

Act 

Extent of, 3, 4 

If applies to non-negotiable instrument, 5 
Local usage — ^applicability, 5, 7 
Object of, 2 
Scope of, 4 

Acting: in his own name 
Meaning of, 74 
After sig^ht, 61 

Agency 

Definition of, 72 
How created, 73 
May be general, 73 
May be special, 73 

Agent 

Authorised only to draw, cannot endorse or accept, 74 
Guardian — ^agent of minor, 81 

Must definitely exclude personal liability by appropriate words, 82, 

For presentment, 236 

Mal^d^es of, do not affect holder in due course but affect the holder 
with notice, 77 

Must indicate that he signs as agent, 82 

Must indicate that he does not intend to incur personal liability, 82 
Need not be person competent to contract, 73 
When binds principal and when binds himself, 74, 75, 76, 77 
When exceeds authority, principal not bound, 77 

Allen 

May contract, 70 

Allonge 

What IS, 54 

Ambiguous instrument 

Different from inchoate instrument, 56 
Stamps chargeable, 57, 61 

At sight, 61 

Authority 

An act of parties, 72 

Want of, cured by ratification, 73 

When authonty is expressly conferred in writing, such authority should 
be strictly construed, 73 
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B 


Baitker 

Defmitjon of, 8 

Liability of, for negligently dealing with bill presented for payment, 
184 

Banker can honour the bill on the authority of the acceptance alone, 
184 

Bank must return the document if no payment is made, 185 
Bona-fide mistake m spite of due care will not make him liable, 185 
When protected for making or accepting payment of crossed cheque, 
2l87, 2i91 

Benamdiar 

Benami transactions, 35, 74, 75 
Can alone sue, 35 
Position of, 35, 74 

Bill of exchange 

Acceptor bound though drawn in fictitious name, 100 
Acceptor liable as principal, 101 

Acceptor's or indorser’s liability may be conditional, 21 

After acceptance drawer becomes a surety, 102 

Bill made payable to a dead person, 22 

By whom to be presented, 167 

Ilifference between bill and note, 19 

Dishonoured by non-acceptance, 227 

Dishonoured by non-payment, 229 

Dishonoured for drawee’s incompetence to contract, 229 

Dishonoured if drawee not found after reasonable search, 161 

Drawer a surety, 21 

Drawer certain, 21 

Drawer liable in case of dishonour, 85 
Drawer may contract out of liability, 86 
Drawee certain, 22 
Drawee not bound to accept, 94 

Enforcible when drawn on a minor but accepted when major, 69 
Foreign— Protest of, 249 
Form of, 21 

Holder of, may proceed either against drawer or drawee or both, 86 
Holder of first acquired part entitled to all, 297* 

Liability of acceptor, 92 

May be drawn m parts making a set, 295 

Must be in wnting, 19 

Notice of dishonour essential, 85 

Obtained by imposing on persons, 149 

Obtained by coercion, 150 

Obtained by fraud, 151 

On acceptance liability of drawee to pay according to acceptance be- 
comes absolute, 94 
Order to pay, unconditional, 20 
Part payment if mav discharge debt, 190 

Payee certain — ^mere misdescription will not invalidate — oral evidence 
admissible, 22 

Payment by whom to be made for effectual discharge, 189 
Payment when complete, 191 
Pre-requisites of, 19 
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Presentment at or before maturity, 87 
Presentment essential, 228 
Presentment for payment, 166 

Rights and duties of a holder of, drawn in set, 295 
Rights and dkities of a drawee of a bill drawn in set, 296 
Right of action on, extinguished when held by acceptor at or after 
maturity, 226 
Time of dishonour, 86 
Time of payment, 185 
Time for presentation, 162 

To be presented for acceptance to the drawee, 161 

To whom payment should be made, 186 

To whom to be presented, 167 

Until acceptance drawer liable as principal, 101 

Void if made dependent on a contingent event, 20 

When held by acceptor as agent, right of action not extinguished, 227 

Where drawer, drawee same, 22 

Who can accept, 66 

Who can draw, 66 

Who can deliver, 66 

Who can endorse, 66 

Who can negotiate, 66 

Who can sue on, 187 

Bill of Exchange Act, 379 

Burden of proof 

When shifts to plaintiff, 273 


C 


Cancellation 

Of stamps — ^necessary m promissory note, 17 

Mode of cancellation, 18 

To discharge parties by, 200 

To discharge, must be intentional, 201 

Must distinctly appear on the instrument, 201 

Of name of a party, effect of, 202 

Does not affect collateral security, 202 

Reservation of rights at the time of, 202 

Of endorsement ox acceptance by a banker, 185 


Capacity 

Creation of law, 72 
Distinguished from authority, 72 

To incur liability is co extensive with capacity to contract, 66 
To make, draw, endorse etc notes, bills, cheques, 66 
Of prior party to contract cannot be diemed, 282 
Of payee to endorse cannot be denied, 281 
Want of capacity incurable, 72 


Cheque 

Acceptance not necessary, 29 
By whom to be presented, 167 
CertifLcation of, 29 

Cheque and bill, difference between, 27 
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Date of, 28 
Definition of, 27 

Discharge of drawer to the extent of damage caused when cheque not 
duly presented, 205 

Drawee must have sufficient fund of the drawer, 88 

Fund to be properly applicable to payment of cheque, 90 

Drawee duly required to pay, 90 

Drawer liable in case of dishonour, 85 

Liability of drawee, 85, 85 

Maker of a, liable as principal, 101 

Marking of, 29 

Not a legal tender, 190 

Notice essential, 85 

Part-payment if may discharge debt, 190 
Payment by, meaning of, 27 

Payment by whom to be made for effectual discharge, 189 

Payment of cheque through mistake when recoverable, 191 

Payment when complete, 191 

Retained, to be, 28 

Time of payment, 185 

To whom payment should be made, 186 

To whom to be presented, 167 

When banker bound to compensate drawer for dishonour of, 88 

When banker is bound to honour, 88 

When refusal to pay justified, 90, 91 

Who can draw, 66 

Who can endorse, 66 

Who can negotiate, 66 

Who can sue on, 187 

Civil Procedure Code 

Attachment of negotiable instruments, 333 
Courts in which suits to be instituted, 329 

Decree for execution of documents or endorsement of negotiable ins- 
truments, 332 

Defendants to have leave to appear and defend the suit, 337 
Holder may recover cost of noting non-acceptance of dishonoured bill 
or note, 338 

Institution of summary suits upon bills of exchange etc, 335 
Po’wer of Court to order bill etc to be deposited with officer of Court, 
337 

Power of Courts to set aside decree, 337 
Procedure m Summary suits, 338 

Sale of negotiable instruments etc may be made through a broker, 333 
Suit on lost negotiable instrument, 331 

Summary procedure on negotiable instruments, application of order, 334 
Transfer of negotiable instrument and shares, 334 
Who may be joined as parties, 331 

Comjpeusatian 

Amount of, holder is entitled to have, 267 
Endorser’s nght to, 268 
May draw bill for compensation, 269 
Rules as to, 265 

Compwtatimi 

Of time according to Gregorian calendar, 64 
Except in case of hundis governed by custom, 64 
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Consideration 

Burden of proof of, on defendant, 40 
When shifted to pltff , 41 
Can operate only once, 40 

Effect of partial absence or failure of money consideration, 114 
Effect of partial absence or failure of consideration not consisting of 
money, 116 Such consideration should be ascertainable in money 
' without collateral enquiry, 116 
Effect of failure of, 112 

Illegality of, can be pleaded against an immediate party, 155 

Moral obligation not valuable consideration, 39 

Need not be adequate, 39 

Onus of proving, 110 

Past debt, good consideration, 38 

Suit if lies on ongmal consideration, 223 

Want or failure of, cannot be pleaded between parties not standing 
in immediate relationship. 111 
What IS, 38 

Corporation 

Contract must be m the name of, 71 
Difference between trading and non-trading company, 71 
liability of corporation to be made plain, 71 
May contract if authorised by articles of association, 71 
May contract if incidental to the purpose for which it has been 
created, 71 

May contract through authorised officers, 71 
Crossed-cheque 

Any holder can cross a cheque, 285 

Banker’s liability for payment made in contravention of direction con- 
veyed by crossing, 288 

Banker receiving payment in good faith and without negligence for 
a customer of a crossed cheque incurs no liability, 291 

such payment must be received for his own customer and not on his 

own account, 293 

Banker when liable to holder of the cheque, 288 

Conversion of a generally crossed cheque to one specially crossed, 285 

Crossed cheque negotiable if not expressly barred, 284 

Crossed generally, 283 

Crossed specially, 284 

Crossing to be on the face of the cheque, 288 
Crossing after issue, 285 

Crossing must be done before the cheque reaches the banker, 294. 

Drawer can cancel the crossing, 285 

Non liability of banker receiving payment of, 291 

Object of crossing, 283 

Payment in due course of, 287 

Payment out of due course of, 288 

Position of the holder of a cheque crossed with words not negotiable, 
290 

Position of the holder of a stolen crossed-cheque, 289 
Protection against loss or theft, 281 

Specially crossed cheque can be specially crossed again, 285 
When crossed generally payment to be made to a banker, ^6 
When crossed specially payment to be made to the banker mentioned, 
286 

When crossed speaally more than once, payment of, 286 
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Customer 

bank may be customer of another, 294 
Who IS a, 293 

77 


D 


Dampupat^ 194 
Delivery 

Actual or constructive, 122 
By post, 124 
Conditional, 123 

Effective delivery, by whom, 123 

Essential to complete making etc of an instrument, 120 
For special purpose, 123 

May be conditional or for speaal purpose, 120 
Negotiation by, 125 

No cause of action before delivery, 121 

No delivery when the document is obtained by force or fraud or for 
collection, 121 
Of a pronote or bill, 121 
Position of transferor by, 126 
Unconditional, presumption of, 123 
What IS, 121 

Directors 

When personally bound, 76 

Discharge 

Banker discharged even if payee’s endorsement forged, 209 
By payment in due course, 208 
From liability, 200 

(1) By cancellation, 201 

(2) By release, 202 

(3) By payment, 204 

(4) By operation of law, 204 

(5) By allowing drawee more than 48 hrs to accept, 204 

Of bank by payment m due course m case of drafts drawn by one 
branch upon another payable to order, 211 
Of drawee of a cheque payable to order, 208 
Of drawee of a cheque payable to bearer, 208 
Of parties not consenting to qualified or limited acceptance, 212 
Proportionate to loss, 207 

Drawee 

Bill rmssmg from, 165 
Can alone accept, 95 
Definition of, 30 

Entitled to the production of bill, 162 

Entitled to forty eight hours’ time for deliberation to accept, 162 
In case of need, 264 

Presentment to, in case of need obligatory, 264 
May accept and pay without protest, 265 
May be joint but not successive, 22 
Must be named m the bill, 22 
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Must be presented for acceptance to, 162 

Must return the bill uncancelled in case of non-acc^ptance, 166 

Not bound to accept, 31 

Of cheque, liability of, 88 

Payment in due course by, 208 

When may be a stranger, 130 

When drawer and drawee same, 22, 182 

When fictitious or incompetent, 183 

When not named in the bill, 22^ 

When more than one, who can accept, 96 
When not found on search, 180 

Drawer 

Bill blank as to, 59 
Death of, bill not revoked, 32 
Definition of, 30 
Liable as a surety, 21 
May be joint, 21 

Must undertake final responsibility for payment, 21 

May contract out of liability, 86 

Must have notice of dishonour, 85, 230 

Person incompetent to contract may be, 31 

Of a cheque, discharge by Bank paying, 211 

Of a cheque and bill to compensate, ^ 

E 


Estoppel 

Against denying capacity of payee to endorse, 280 
Against denying original validity of instrument, 279 
Against denying signature or capaaty of prior party, 281 
Against holder making agent personally liable when, 83 
Does not extend to the question of making, drawing or acceptance of 
the instrument, 280 

Of acceptor of a bill of exchange etc , 340 
Time of, 281 

Evidence 

Admissible to prove that note was executed for the benefit of family 
or family business, 81 

Local usage to be proved by person alleging it, 5, 7 
Mere noting no evidence of presentment or dishonour, 243 
Of the date is admissible when instrument is undated, 16 
Of want or failure of consideration, 40 

Oral evidence of an agreement limiting liability of endorser, admissible, 
99 

Protest, authentic evidence of dishonour of foreign bills 259 
Speaal rules of, as to negotiable instruments, 269 

Evidence Act 

Court may presume existence of certain facts, 340 
Exclusion of evidence of oral agreement, 339 

F 

Forms 

Of acceptance of bills, 313 

Of Protest of bills for non-acceptance, 323 
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Of Protest of bills for non-acceptance when drawee cannot be found, 
324 

Of cheques, 314 
Of crossing, 314 
Of endorsement, 314 
Of foreign bill of exchange, 310 
Of hundis, 315 

Of Inland bill of exchange, 309 
Of noting, 323 

Of Protest of notes or bills for non-payment, 325 
Of notes or bills for non-payment when the maker etc cannot be 
found, 326 

Of notarial act of declaration by a payer for honour, 328 
Of notice of protest to drawee, 327 
Of notice of protest to endorser, 327 
Of promissory notes, 308 
Of protest, 323 


H 


Holder 

Alone can sue, 35 
Benamder, if a holder, 35 

Blank endorsement — a person in possession is, 37 
Can proceed against drawer after notice of dishonour, 85 
Can proceed against endorser alone without impleading the drawer or 
acceptor, 98 
Defacto andi dejure, 34 
Definition of, 34 

Deriving title from holder m due course, 139 
Donee of negotiable instrument not a holder for value, 39 
Endorsee for collection after returning the bill without re-endorsement, 
36 

Endorsee is a, 34 

Entitled to proceed against agent signing principal’s name without 
indicating therein that he signs as agent, 82 
Entitled to ask for payment m cash or in legal tender currency, 190 
For value not affected by failure of consideration between prior parties, 
112 

May accept payment in any form other than legal tender currency, 190 
May expressly reserve right to charge other parties on discharge of 
surety or principal debtor, 105 
May recover consideration given for forged instrument, 149 
Must be named in the instrument, 35 
Of any incomplete bill has authoritv to fill it up, 59 
Of accommodation note or bill, 156 
Of bill obtained by imposing on persons, 149 
Of bill or cheque lost or destroy^, 34, 37 
Of first acquired part entitled to other parts, 297 
Of a forged instrument, position of, 147 
Of instrument obtained by coercion, 150 
Of mstniment obtained by fraud, 150 
Of instrument given for unlawful consideration, 151 
Of instrument given for unmoral consideration, 152 
Of instrument obtained for consideration opposed to public policy, 152 
Of stolen notes payable to bearer, position of, 146 
Of stolen notes payable to order, position of, 146 
Of instrument acquired after didionour or when over-due, 156 
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Of instniment with blank indorsement converted into full, 129 

Not affected by theft or loss of bill or note, 37 

Rights of holder of cheque not presented in time for payment, 205. 

Rights of a transferee from, 139 

Right to duplicate of lost bill, 117 

When joint, all must negotiate or sue, 37 

Holder in due course, 38 

Donee of negotiable instrument, if a holder in due course, 39 
Endorsee of a cheque is, 40 

Endorsee of a note with knowledge of prohibitory order of court not 
a, 42 

Holder under forged endorsement not a holder in due course, 43 
Must be without notice of defect of title, 42 
Must take possession before instruments become payable, 41 
Payee is a, 60 

Transferee after demand of an on-demand note not a holder in due 
course, 41 

Overdue instrument excites suspiaon, 41 

Transferee on due date, 41 

What constitutes defect of title, 42 

Hundi 

Act if applies to, 5, 6, 22 
Darshani hundi, 26 
Jokhmi hundi, 25 
Jawabi hundi, 26 
Miadl hundi, 26 
Namjog hundi, 26 

Notice of dishonour, if to be given, 23, 26 

On acceptance of a third party, becomes a bill of exchange, 26 

Shajog hundi, what is, 24 

Sometimes a bill of exchange, sometimes pronote, 23 
Zikn hundi, 26 


1 


Inchoate instrument 

Authority of filling may be exercised by any holder, 60 
Definition of, 59 

Delivery essential to enforce liability, 60 
Instrument wholly or partially incomplete, when, 59 
Must be filled up within a reasonable time, 60 
Must be stamped before delivery, 61 
No suit lies on, unless blanks are filled in, 60 
But suit lies on original loan, 60 
Party filling up a blank can sue on or endorse it, 59 
Person in possession authorised to fill it up, 59 
Power to fill up not cancelled by death of acceptor, 59 
Several stamps signed separately may not be stuck together to make 
a single document, 61 

Signer of an unstamped instrument liable by estoppel, 61 
Such estoppel applying to the papers signed, 61 
Unsigned stamps cannot be attached to signed blank hundi, 61 
When amount is blank, holder may put m any amount up to the 
maximum limit of tie stamp, 61 
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Indorsee 

Can recover amount from acceptor or indorser and those above hun 
on dishonour, 131 

Can sue on the instrument as such and not on the original considera- 
tion, 131 

Cannot recover from principal if the agent signing exceeds authority,. 
77 

Negotiation by, 135 

No right to sue persons whose names do not appear on the instru- 
ment, 131 

Rights of restrictive, 133 

Title of, depends upon authority of agents to endorse, 74 

Indorser 

A surety of pnor parties, 107 
After payment can recover from prior parties, 107 
Becomes holder by payment at or after maturity, 100 
Can alone be sued upon by holder, 98 
Can enlarge his liability, 139 
Can limit the right of endorsee, 138 
Can plead illegality or invalidity of instrument, 282 
Cannot deny signature or capacity of prior party, 282 
Endorser bound by endorsement in spite of alteration, 99 
Endorsement of non-negotiable instrument — obligation of the indorser, 
99 

Liable for loss caused by dishonour, 97 
Liability of, 97 

Liability arises out of endorsement and not on the instruments, 99 

Liability of, conditional on receipt of notice of dishonour, 97 

Liability — discharge of, 107 

May exclude liability by contract, 99 

May exclude or limit own liability, 99, 137 

Such intention to exclude may be inferred from transaction, 99 

Position of, 98 

Right to re-exchange, 269 

Right to compensation m case of dishonour, 268 
Striking out name of any prior endorser, effect of, 107 
Undertakes final responsibility of payment, 98 

Without consideration not entitled to recover amount paid by him, 
268 

When a stranger, position of, 137 
Who IS, 53 

Indorsement 

Acknowledgment of receipt of money with conditional direction to 
pay, not an, 54 
Blank, 37 

Blank instrument, how transferred, 54 

By legal representative, 143 

Can be made on an attached slip of pai>er, 54 

Cannot be made by a stranger, 53 — If made by a stranger — ^its effect, 
137 

Conversion of blank into full, 141 
Definition of, 53 

Effect of striking out an endorsement, 130 
Followed by delivery — effect of, 130, 131, 

For collection, 36, 133, 135 i ^ -i io 

For the full amount made to two persons severally, invalid, 142 
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For the full amount made to one person in parts, invalid, 143 
Forged' endorsement conveys no title, 146 
In blank, 54 
In full, 54 

In blank converted into endorsement in full, 129 
Joint makers etc need not make endorsement at one and the same 
time, 136 

Nature of endorsement, 54 
Need not necessarily be in ink, 54 
Object of, 53 

Of an instalment note, 143 

Protection to banker v^here payee's endorsement is forged, 208 
Restrictive, 132 

Spelling of the name in the endorsement must correspond with that in 
the instrument even if wrong, 54 
Suit against legal representative for endorsement, 144 
What are not restrictive endorsements, 135 
What constitutes valid endorsement, 53 

Insolvency 

Insolvent incompetent to contract, 70 
Notice of dishonour, in case of, 234 
Note executed m favour of an insolvent, 70 
Of parties, no excuse for non-presentment, 177 
When discharges from liability, 204 

Instruments 

Acquired after dishonour or when overdue, 156 
Delivery of, on payment, 198 

Dishonoured and overdue — ^position of transferee, 156 
Endorsed in blank, 140 

Foreign— law governing liability of maker, acceptor or indorser of, 297 
Forged, 147 

Form of instrument governed by the law of the place where the 
contract is made, 298 
In case of loss, indemnity, 198. 

Inland— what are, 46 

Instruments payable to order or bearer become non-negotiable by 
words prohibiting transfer, 50 

In the absence of any express stipulation to the contrary— liability of 
the maker or drawer of a foreign note, bill or cheque is regulated 
by the law of the place where the instrument is made, 298 
And the liability of the acceptor and indorser is regulated by the 
law of the place where the instrument is payable, 299 
Invalid foreign instrument may be validly accepted and endorsed in 
India according to Indian rules, 301 
Law of place of payment governs dishonour of instrument made m 
one place and payable m another, 300 
Lost instruments, 117, 145 

May be governed by a particular law under/ express stipulation, 298 
Negotiable instrument — not one contract but one senes of contracts, 
297 

Negotiable until payment or satisfaction, 159 
Position of the transferee of a lost instrument, 118, 146 
Obtained by unmoral consideration, 152 
Obtained by unlawful consideration, 151 
Obtained by unlawful means — possession of, 144 
Obtained for consideration opposed to public policy, 152 
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Payable on demand — definition of, 58 

Cause of action on such instrument when arises, 58 

Stolen instruments, 146 

When becomes overdue* 158 

Interpretation 

Of negotiable instruments Act, 2 
Of statute, 1 


Interest 

Accepting in advance if discharges surety, 106 
Cessation of, 194 

Court can grant relief when rate is exhorbitant etc 193 , 

Damdupat, rule of, 194 

Endorser when liable to pay interest, 346 

Period of, 192, 197 

Rate of, 192 

When instrument does not show whether monthly or yearly, oral 
evidence admissible, 193 
When no rate specified, 194 

When party cannot set up or prove oral agreement, 195 
When rate specified, 191 

Instalment 

Days of grace for each, 62 
Endorsement of a note payable by, 143 
Presentment of note payable by, 171 


J 


Joint Hindu family — 79* 

Express or implied authonty necessary, 80 
Manager must act as such, 80 
Manager's position, 79, 80 
■When debt incurred for family purposes, 79 
Younger member when karta, 80 
Karnavan, 81 


L 


Legal Representative 

Can by endorsement exclude i>ersonal liability, 144 
Can be com|:^lIed to make^ endorsement of an instrument delivered 
by a person before death witiiout endorsement, 144 
Cannot negotiate by delivery only instrument endorsed by deceased, 
143 

Hindu widow can endorse a note held by her husband, 84 

How may negotiate, 144 

Meaning of, 144 

Notice of dishonour to, 233 

Personally liable unless liability is expressly limited to the extent of 
assets, 83 

Position of agent and legal representative, 84 
Presentment by or to, 177 
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Xiimitatioii 

Against endorser, time runs from endorsement, 99 
Dismissal of suits etc preferred after period of limitation, 342 
Effect of acknowledgment in writing, 343 

For leave to appear and defend suit under summary procedure, 349 
For suits by acceptor of accommodation bill against drawer, 348 
For suit on a bill of exchange payable at sight or after sight but not 
at a fixed time 345 

For suit on a bill of exchange accepted payable at a particular place, 
346 

For suit on an instrument payable at a fixed time after date, 345 
For suit for money in deposit payable on demand, 344 
For suit for money received by the defendant for plaintiff's use, 345 
For suit on an instrument payable at a fixed time after sight or after 
demand, 346 

For suit on an instrument payable on demand, 346 
For suit on an instrument payable by instalments, 346 
For suit on an instrument given to a third person for delivery to the 
payee after a certain event, 348 
For suit on a dishonoured foreign bill, 348 
For suit by payee against drawer of dishonoured bill, 348 
For suit on an instrument not provided in the Limitation Act, 348 
For suit under summary procedure, 344 
Where court is closed, period of limitation expires, 342 

Lost Instrument 

Holder of, 37, 146 

Holder’s right to duplicate of, 117 
Notice of loss to be given to the parties, 118 
Onus of proof of loss, 198 

Payer to be indemnified against further claim, 198 

Payment in case of, 199 

Presentment for payment of, 168 

Presumption as to stamp of, 270, 276 

Suit on, 198 

When half of note is lost smt mamtamable on other half, 199 
When negotiable by delivery, position of holder of, 146 
When negotiable by endorsement, position of ho'lder of, 146 

Lunacy 

Banker may refuse payment if the customer becomes insane, 91 
Must be pleaded and proved, 70 
Presumption of sanity, 70 


M 


jM[aker 

Bound to compensate any party to the note for loss or damage 
sustained, 92 

Bound to compensate the holder suffenng loss, 95 

Bound to pay at maturity, 92 

Can deny genuineness of instruments, 280 

Cannot deny payee’s capacity to endorse at the date of the note, 281 
Can deny payee's capacity to endorse after the date of the note, 282 
Cannot deny validity of the instrument, 280 
Corporation cannot be, 67, 71 
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Endorsenxent and negotiation by, 135 

Joint makers if not partners, all should join in endorsement, 136 

Liability of, may be varied by contract, 93 

Liable as prmapal debtor, 92, 101 

Liability of — of foreign note how regulated, 297 

May prove that the instrument was executed as a collateral security, 
124 

Minor cannot be, 77 
Must be signed by, 12 

Not entitled to notice of dishonour, 230, 232 
Position of, 92 

Signing the instrument otherwise than as, for the purpose of negotia- 
tion, 53 

When joint makers, who may endorse, 136 

When personally bound, 76 

When not estopped from pleading illegality, 280 

Manager 

When personally bound, 76 

[See joint Hindu family] 


Married woman 

May contract, 70 

Material alteration 

Acceptor bound in spite of, 225 

Alteration does not discharge acceptor or indorser, 225 

By addition of attesting witnesses, 221 

By addition of words "bearer* or order,’ 221 

By addition of a new maker, 222 

By insertion of a particular rate of exchange, 222 

By insertion of a rate of interest, 218 

By interpolation, 218 

By obliteration of the crossing of cheque, 222 

Does not affect persons who become parties subsequent to it, 224 

Effect of, 223 

If not apparent on the face of the instrument, banker or any payer 
discharged, 225 

Indorser bound m spite of, 225 
Of consideration, 220 
Of medium of payment, 219* 

Of parties, 219 
Of place of payment, 219 
Of sum payable, 217 
Of time of payment, 218 

Payment of instrument on which alteration is not apparent discharges 
the payer from liability, 225 
What are not, 222 

Maturity 

Computation of, when there is no corresponding day m the month, 63 
Day of maturity when a holiday, 65 

Holder of an instrument acquired after matunty, position of, 156 
Liability of endorser before, 97 
Meaning of, 62 

Of bill or note payable so many days after date or sight, how 
calculated, 65 



.464 




Of bill or note payable so many months after date or sight, how 
calculated, 64 
Of foreign bills, 65 

Of instrument not payable on demand at sight or on presentment, 63 
Of undated instrument, 64 
Of wrongly dated instruments, 64 

Payment before maturity does not discharge instrument, 185 

Payment to be made at, 159, 186 

Presentation before invalid, 63, 87 

Which day to be excluded in computation of, 65 

Minor 

Adult executing a bill jointly with, 68 
Can issue cheque, 70 

Can acquire benefits under a negotiable instrument, 69 
Endorsement by, effect of, 136 

If duly authorised, minor can act as agent of his father, 70 
May bind all except himself, 66 
May draw, endorse, negotiate, 66 
Minority to be pleaded and proved, 68 

N 


Negligence 

Absolutely discharges drawer of a bill or maker of a note, 207 
Bad faith inferred from, 43 
Banker liable if there is, 210, 293 

Liability of banker for negligently dealing with bill presented for 
payment, 184 

Mhst be direct cause of loss or intimately connected with the transac- 
tion to make customer liable, 210 
On a transferee of a bill, effect of, 43 
Of a party whose signature is forged, 149 

Wrong address does^ not vitiate notice if due to the negligence of 
the party entitled to it, 235 

Negotiability 

By custom, 49 

Ceases after payment for honour, 262 

Ceases on payment or satisfaction at or after matunty, 159 
Gives a ready circulation and currency to promissory notes and enables 
them to function as money, 48 

Instrument originally negotiable endorsed as payable to a particular 
person, 47 

Mere crossing does not bar negotiability, 284 
Of cheque bearing '"not negotiable,'’ 290 
Of instruments delivered on condition, 123 
Requirements of, 126, 127 
When can be restricted, 50 

Negotiatioiu 

After dishonour — ^effect of, 156 
Back, 139 
By delivery, 125 

By endorsement and delivery, 127 

By legal representative, of instrument endorsed by deceased, 143 
Cannot be for part of the amount due, 142 
Collateral secunties, if pass with transfer by negotiation, 52 
Definition of, 51 
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Difference between transfer under T P Act and under this Act, 51 
Difference between ordinary transfer and negotiation, 52, 128 
May be restricted by express words in the endorsement, 130, 132 
Of instruments payable to bearer, 51 
Of instruments payable to order, 51 
Who may negotiate, 135 

Neg^otiable instrument [See also Instruments] 

Ante dating, 151 
Assignment of, 126, 127 
By agent, 72, 82 
By alien enemy, 70 
By corporation, 71 
By drunkard, 70 
By guardian, 76 
By insolvent, 70 
By joint Hindu family, 79 
By legal representative, 83 
By lunatic, 70 
By married woman, 70 
By minor, 68 

a member of a firm, 71, 77 
By a trustee, 76 
Capacity to make etc, 81 
Chargeable with stamp duty, 352 
Containing provision for future interest, 14 
Decree for execution of document or endorsement of, 332 
Definition, 47 

Dishonoured by non-acceptance, 227 

Enforcible by holder for consideration, 109 

Foreign instrument, 46 

For illegal consideration, 151 

Is a chose in action, 52, 128 

Daw governing foreign, 297 

Law of agency applies to, 72 

Made etc without consideration, 109 

Mode of transfer, 47 

May be by delivery, by endorsement or by both, 47 

May be also transferred under T P Act, 48 

On impressed stamps how to be written, 354 

Person to be charged must be stated on the instrument, 14 

What IS a, 5 

What are and what are not, 48, 49 
When not payable to order or bearer, 15 

Without consideration creates no obligation of payment between parties 
to transaction, 109 

Notary Public 

Definition of, S 

Central Gwerpment may appoint, 302 

Central Government may make rules for the guidance and control of, 
303 

Rules of relating to, 320 

Notes 

Bank notes, Currency notes and G P Notes — not promissory notes, 16 

30 
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Notice 

Agent's time to give notice of dishonour to principal, 236 

Effect of failure to give notice, 232 

May be given in writing or verbally, 235 

May be sent by post or through a messenger, 235 

Mod's in which notice to be given, 233 

Need not be signed, 235 

Notice of dishonour — ^by whom to be given, 231 
Mere knowledge of dishonour is not, 233, 234 
No particulaj form or set of words necessary, 235 
Not necessary when dispensed with, 238 
Not necessary when payment is countermanded', 239 
Not necessary when no‘ damage to party charged, 239 
Not necessary when party is not found, 240 
Not necessary when the acceptor is a drawer, 240 
Not necessary when the note is non-negotiable, 240 
Of dishonour — ^party receiving must transmit, 236 
Sent by post but miscarried, 235 

Of dishonour when party to whom notice to be given is dead, 237 
Of protest, 247 

Of protest when excused, 247 

Postal delay in delivery — effect of, 235 

To whom to be given, 234 

Trivial misdescription does not vitiate, 235 

When the person dead, notice to his legal representative, 234, 237 
When unnecessary, 237 

When party entitled to notice promises unconditionally to pay with 
knowledge of facts, notice not necessary, 241 
Wrong address will not vitiate, if due to negligence of addressee, 235 

Noting: 

Meaning of, 241 

Optional in case of inland instruments, 242 
Speaal advantages of, 242 


P 


Paper Currency Act 

Ensured' government monopoly of issue of notes, 6 
Monopoly now vests m the Reserve Bank, 6 
Prohibited the issue of on-demand bearer notes, 6, 7 
Repealed by the Reserve Bank Act, 6, 7 


Partner 

Bound if his name does not appear on the instrument, 77 
Bound even if implied authonty cancelled, 78 
Implied' authonty of one to bind another, 77, 78 
Instrument not signed by a copartner as such, if bound, 78 

Payee 

Joint payees, if not partners, all should join, 136 
Who may be, 33 


Payer for honour 

Rights of, 263 

What he can recover, 264 
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Pmyment 

For honour, 261 

Holder bound to accept, 263 

How to be made, 263 

In case of two or more offers for payment — ^holder to accept which, 263 
Medium of, 190 

Part-payment if may discharge a debt, 190 
Time for making, payment for honour, 262 
When complete, 191 

Who can make, payment for honour, 262 

Payment in due course 

According to the apparent tenor of the document, 44 
Conditions of, 44 
J>efinition of, 44 

Holder not bound to accept goods or cheque, 45 
In good faith and without negligence, 44 
Must be made to the possessor of the instrument, 44 
But not to^ the possessor of a lost or stolen note, 45 
No suspicion about payee or amount to be paid, 45 
Payment must be in coin or note, 45 

Peth 

What IS, 119 

Preamble 

If can affect meaning of statute, 1 

Presentment 

Effect of non-presentment, 168 

For acceptance or payment may be made by the agent, legal represen- 
tative of deceased or assignee of insolvent, 177 
For acceptance or payment may be made to the agent, legal represen- 
tative of deceased or assignee of insolvent, 177 
For acceptance or payment, delay in, when excused, 178 
For payment of instrument payable after date or sight, 170 
For payment of instrument payable at specified place and not else- 
where, 172 

For payment of promissory note payable by instalment, 171 
For payment — necessity of, 167 

For payment if necessary to charge a guarantor, 184 
Hours for, 170 

Of a cheque, to charge drawer, 175 

Of a cheque to charge any other person, 176 

Of hundi, 174 

Of instruments payable on demand, 177 

Of promissory note or bill when no exclusive place is specinecl, l7o 
On, 61 

Place of, 163 ^ x 

Time of presentment for payment of instruments payable at speciued 

place, 172 

To acceptor for honour is necessary, 260 
To drawee when essential, 261 

When maker etc , has no known place of business or residence, 174 
Wnhen unnecessary, 179 

I when drawer, drawee same, 182 
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II when not possible, 180 

III when waived, 181 

IV when waived after default of presentment, 181 
Who can present and to whom, 164 

Presumption 

About dishonour anses on proof of protest, 279 
As to an inland bill, 278 
As to consideration, 271 
As to date, 275 

As to holder in due course, 276 

As to endorsement, 276 

As to negotiable instrument, 269 

As tOi stamps, 276 

As to tune of acceptance, 276 

As to time of transfer, 276 

As to valid delivery, 278 

Does not arise when notes are non-negotiable, 275 
Rebutted by fraud, 273 

Until contrary proved foreign law presumed to be the same as Indian 
law regarding negotiable instruments, 302 

Principal 

Undisclosed, position of, 76, 77 

Prior Party 

Liable as principal — m respect of each subsequent party, 101 
Liability of each prior party to each succeeding party is several, 102* 
Meaning of, 113 

Promissory note 

By whom to be presented, 167 

By whom notice of dishonour to be given, 231 

Definition of, 9 

Dishonour — a cause of action, 232 
Effect of failure to give notice of dishonour, 232 
Form of such notice, 235 
Elements of, 10 
Execution when completed, 12 

Executed by a minor on attainment of majority for consideration 
received dunng minority if enforcible, 68 
For sight, presentment of, 164 

Liability of legal representative may be personal or limited to the 
extent of assets, 83 

Liability of maker to pay according to apparent tenor, 92 

Liability may be modified by contrary contract, 93 

May be antedated or or post-dated', 16 

Mode in which notice of dishonour may be given, 233 

Must be in writing, 10 

Negotiable if payable to order or bearer, 49 

No particular form prescribed, 16 

Note when payable to a bearer, 50 

Note payable to either of two payees m the alternative is valid, 51- 

Of two executants, one if may be a surety, 101 

Payment of a certain sum of money, 13 

Pa37ment by whom to be made for effectual discharge, 189 

Presentment for payment, 166 
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Promisor, promisee to be certain, 14 

Right of action on — extinguished on payment by maker at or after 
maturity, 227 
Signed! by the mak^, 12 

Stipulation of payment with interest — amount not uncertam, 14 

Test of certainty, 14 

Time of payment, 185 

To whom payment should be made, 185 

To whom notice of dishonour to be given, 232 

To whom to be presented, 167 

Unconditional undertaking to pay-test of, 11 

When payable to one person not negotiable, 50 

When inadmissible m evidence suit lies on onginal consideration, 223 

Who can make, deliver, indorse, negotiate, 66 

Who can sue on, 187 


R 


Real owner 

Joint holders — all must join to negotiate, 37 

May sue for declaration, 36 

When cannot sue on the note or bill, 35 

Reasonable time 


For payment — ^how to be determined, 251 
Regarding bills, 252 
Regarding cheques, 252 
Regarding promissory notes, 252 
For presentment for acceptance, 251 
For transmitting notice of dishonour, 255 
Of giving notice of dishonour, 253 
Rules also* applies to hundis, 255 
What time may be excluded, 254 
When notice sent by post, 254 

I^e-exchang^e 

Endorser’s right to, 269 
What IS, 267 

Reserve Bank Act, 415 

Bank to transact Govt business, 429 
Business which the Bank may transact, 424 
Business which the Bank may not transact, 428 
Constitution and function of Local Boards, 421 
Denomination and* form of bank notes, 430, 431 
Central Govt may supersede the Central Board, 431 
Issue of demand bills and notes, 432 
Management and composition of Central Board, 420 
Obligation to sell and buy foreign exchange, 436 
Obligation to supply different forms of currency, 436 
Penalty on persons for issuing demand bills and notes, 432 
Reserve fund — contribution to, 441 
Sole nght to issue bank notes, 430 


S 


Stamp 

Adjudication as to proper stamps, 357 
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Altered instrumeixtfe-^f requires stamps, 224 
CmieetMtion of adhesive stamps, 353 
Diescnption of stamps, 366 
Duties by whom payable, 356 
I>uly stamped — ^meaning of, 351 

Facts affecting duty to be set forth in the instrument, 356 
Instrument executed m one province and received in another, 355 
Instrument stamped in currency other than that of the States, 355 
Instruments and iiroper stamp duty, 373 
Impressed stamps — ^how to be used, 354 
Non-concellation— effect of, 354 
Obligation to give receipt in certain cases, 357 
Only one instrument to be written on the same stamp, 354 
Payment of allowances in respect of spoiled or misused stamps, 372 
Provision for cases m which improi>er description of stamps is used, 
371 

Receipt — ^meaning of, 351 
Rules under, 366 

Special adhesive stamp to be used in certain cases, 371 
Stamp — ^how to be cancelled, 354 
Stamp for instruments drawn out of the States, 355 
Stamp on hundis, 367 

Stamp on promissory note and bill of exchange and other instrument, 
367 

Stamp on instrument reserving interest, 356 
Use of adhesive stamps, 353, 369 

Validation of certain promissory notes with stamps of wrong descrip- 
tion, 377 

What instruments to be stamped with impressed labels, 369 
Where single sheet is insuJSicient, 367 

Strikingr 

Of the name of a prior party — effect of, lOO 
Out several blank endorsements — effect, of, 130 

Surety 

Cannot get discharge by notice to creditor or sale of properties by 
principal debtors, 105 

Discharged if holder grants time for payment to the acceptofr, 105 
Discharge of principal does not discharge surety, 104 
May be discharged — ^how, 104 
Position of, 104 

Reservation of holder’s right against, 106 
Who are, 101 

Suretyship, 104 


T 


Transfer 

Under ordinary law and under this Act — difference between, 127 

Trustee 

Of a temple: — not an agent, 81 
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Usances, 65 


U 


W 

Wards of Court 

Incompetent to contract, 70 

Words 

Amount in words prevails over figures, 57 
Written words prevail over printed matters, 58 


ERRATA. 

Page 4, line 31, for ^resumed' read received 
P 36, last line for ‘without' read within 
P 38, line 19, for '1912' read 1919 
P 47, line 2, for ‘VII' read VIII 
P 85, line 19 for ‘drawee' read drawer 
P 87, line 17, for ‘drawer' read drawee 



